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9:00-9:30: Registration
9:30-9:45 Welcoming Remarks - Laura Dale (Texas, USA)

9:45-10:15 The 1980 Hague Abduction Convention:
An Introduction and Overview

Shuji Zushi, Director, Hague Convention Division, Ministry of Foreign
Affairs of Japan

10:15-11:30 Enforcement of Return Orders under The Hague Abduction
Convention

Panel: Anne-Marie Hutchinson OBE QC (Hon) (England), lan
Kennedy AM (Australia), Jeremy Morley (New York, USA), Ayako
lkeda (Japan)

11:30-11:45 Coffee

11:45-13:15 The Marital Estate: How to locate and divide foreign assets

Panel: John Spender (Australia), William Longrigg (England),
Charlotte Butruille-Cardew (France)

13:00-14:00 Lunch

14:00-15:00 Enforcement of Japanese divorce, custody and child support orders
abroad: Case Studies by Jurisdiction

Panel: Sandra Verburgt (Netherlands), Susan Myres (Texas, USA),
Makiko Mizuuchi (Japan),

15:00-15:15 Coffee

15:15-16:05 International Relocation of Children: A comparative overview of
child relocation cases

Panel: Carolina Marin Pedrefio (England), Laura Dale (Texas, USA),
Amanda Humphreys (Australia), Poonam Mirchandani (Singapore)

16:05-16:25 Religious Courts: An overview of divorce and custody issues in
non-secular judicial systems

Ed Freedman (Israel)

16:25-16:45 Questions & Answers

16:45-17:00 Closing Remarks - Laura Dale (Texas, USA)
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SYMPOSIUM SPONSORS

IAFL are very grateful to the symposium sponsors for making this event both
viable and accessible to International Family Lawyers from all around the
world, especially the Japanese delegates for whom simultaneous translation

has been arranged. The sponsors are:

Japan Federation of Bar Associations

Dawson
Cornwell

the
family
law firm

LAURA DALE (4 ASSOCIATES, P.C.

LEADING FAMILY LAW LOCALLY AND GLOBALLY

Daiichi Tokyo Bar Association

Daini Tokyo Bar Association

Tokyo Bar Association
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CHARLOTTE BUTRUILLE
CARDEW

Partner
CBBC Avocats

Paris, France

www.cbbc-avocats.com

Charlotte is partner and co-founder of the firm CBBC.

Before starting CBBC, Charlotte worked in London and Paris Business Law, then family
law and heritage. She has particularly focused her work towards international affairs
with complex financial issues in family law. She has developed a particular expertise in
prenuptial agreements, international civil partnerships and the Board or the litigation
involving wealth structuring.

Charlotte emphasizes teamwork as well as listening and talking in order to understand
the specific needs of each client and to work in the best interests of everyone.

Accredited Practitioner and Trainer in collaborative law, alternative dispute resolution
technique based on integrative negotiation, introduced in France in 2007, Charlotte has
also developed a real expertise in such international negotiations, and thus can provide
her clients with a tailored alternative, fast and discreet.

She works in both French and English.

She is a member of many international organizations, working closely with universities
and also teaching.
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LAURA DALE
Laura Dale & Associates PC
Houston, Texas, USA

www.dalefamilylaw.com

Laura Dale is Board Certified in Family Law by the Texas Board of Legal Specialization.
Her practice is concentrated in the area of family law involving high conflict divorce,
high net worth property division, both domestic and foreign, property valuation,
custody cases, international child abduction brought under The Hague Convention and
complex multijurisdictional family law disputes. Ms. Dale is a Fellow of the International
Academy of Family Lawyers and a USA Delegate on the Board of Governors of the
organization. She is fluent in French and provides support services in Spanish.

Laura is a certified mediator, a certified collaborative law attorney, and a certified
parenting coordinator under the Texas parenting coordinator statute. She received her
JD from South Texas College of Law and is licensed by the Texas Supreme Court, and
admitted to practice in the Supreme Court of the United States, the United States Court
of Appeals for the Fifth Circuit Court of Appeals, the Seventh Circuit Court of Appeals,
the Tenth Circuit Court of Appeals, the Texas Eastern District Court, the Texas Northern
District Court, the Texas Southern District/Bankruptcy Court, the Texas Western
Bankruptcy Court, and the Texas Western District Court.

Areas of Practice:
o Complex family law litigation

High net worth property division and valuation - domestic and international

Foreign asset division - domestic and international

Complex jurisdictional disputes in family law matters

Child abduction suits under The Hague Convention in federal and state courts

Appeals in state court involving family law issues and Hague issues in federal

and state courts

o Complex premarital and marital agreements involving questions of jurisdiction
and enforcement

o Probate matters involving family law issues (bifurcated property division issue
in foreign courts and marital agreement enforceability issues.

O O 0O O O
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EDWIN FREEDMAN
Tel Aviv, Israel

www.edfreedman.com

Graduated from Rutgers-Newark School of Law, 1973. Admitted to the Bar of New York
and lIsrael.

Employed for three years in the New York City Family Courts as an Assistant
Corporation Counsel of the City of New York.

Private practitioner in Tel Aviv, Israel since 1980.

Represented the Israel Bar Association in all legislative matters in the Knesset, 1998-
2012.

Member of the International Academy of Family Lawyers, Board of Governors; Chair of
the Amicus Brief Committee.

International correspondent of the journal: International Family Law Journal, Jordan
Publishing, UK.

Participated in the ond_zth Special Commissions on the implementation of the Hague
Convention on Child Abduction in The Hague.

Contributed the chapter on Israeli Law for the book; Family Law: Jurisdictional
Comparisons, Thomson Reuters, UK, ed. James Stewart, second edition, 2013.

Contributed the chapter on Israeli Law for the book; International Relocation of
Children, Thomson Reuters, UK, ed. Anna Worwood, 2016

Authored the article: Rights of Custody: State Law or Hague Law? Published in the
book- The 1980 Hague Abduction Convention: Comparative Aspects, Wildy,
Simmonds & Hill Publishing.

Appear as court appointed expert witness in many cases involving international family
law issues.
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AMANDA HUMPHREYS
Special Counsel and
Accredited Family Law
Specialist

MST Lawyers
Melbourne, Australia

www.mst.com.au

Amanda Humphreys is a Special Counsel lawyer with MST Lawyers, Melbourne,
Australia and an accredited family law specialist. She is a fellow of the International
Academy of Family Lawyers (IAFL), a member of the AFCC (Association of Family and
Conciliation Courts) and a member of MiKK (supporting the mediation of cross)jborder
disputes).

Amanda has worked exclusively in the area of family law for more than 17 years,
including in respect of complex parenting, property and financial matters. In addition
to her work in domestic cases, she has worked extensively in the field of international
family law, including in jurisdictional disputes, child abduction proceedings,
international relocation and parenting cases, with the registration of overseas orders
and the making of “mirror orders”, international child support and maintenance issues
and crossi{national property matters. In 2015, Amanda participated in crossiborder
mediation training in Japan (as a lawyer, rather than a mediator) with a focus on the
mediation of Japanese}{Australian family disputes and particularly child abduction
cases, and an initiative to support the mediation of such disputes. Amanda has written
and col{ authored a number of published articles in relation to international family law
issues, was a contributor to the International Parental Child Abduction Legal Resource
published by the Family Law Section of the Law Council of Australia in 2015, and
regularly presents sessions on international family law issues in Australia and overseas.
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ANNE-MARIE HUTCHINSON
OBE, QC (Hon)

Head of the Children
Department
Dawson Cornwell

London, England

www.dawsoncornwell.com

Anne-Marie was admitted in 1985 and in 1988 joined Dawson Cornwell, one of the UK’s
leading family law firms, as Head of the Children Department. She is consistently named
as one of the leading family lawyers in London in both Chambers and The Legal 500
and is singled out as a “star individual” in Chambers for cross-border disputes.

Anne-Marie specialises in all aspects of domestic and international family law and the
international movement of children. She has expertise in divorce and jurisdictional
disputes, with particular expertise in international custody disputes, child abduction
(Hague and non-Hague), the EU Regulation on jurisdiction in family matters,
relocations, children’s law private and public, forced marriage and international
adoption and surrogacy.

Anne-Marie is accredited by Resolution as a specialist family lawyer with specialisms in
child abduction and children law, forced marriage and honour based violence. She was
awarded the inaugural UNICEF Child Rights Lawyer award in 1999. She received an
OBE for her services to international child abduction and adoption in the 2002 Queen’s
New Year’s Honours List. In 2004 she was selected as Legal Aid Lawyer of the Year for
her work with the victims of forced marriage. In 2010 she received the IBA Outstanding
International Woman Lawyer Award. In 2011 she received a True Honour Award from
IKWRO. In 2012 she was awarded an “Albert” by the Albert Kennedy Trust in
recognition of her work on an international level in defending the human rights of young
LGBT people. She was also presented by Jordans Family Law with the International
Family Lawyer of the Year 2012 award and was awarded the prestigious IAFL
President’s Medal in 2014. Anne-Marie was appointed Queens Counsel honoris causa in
2016 and received an honorary doctorate of laws from the University of Leeds in 2016.

Anne-Marie is the Parliamentarian of the International Academy of Family Lawyers,
chair of the Board of Trustees of Reunite: International Child Abduction Centre and past
chair of the Women’s Lawyers’ Interest Group of the International Bar Association. She
is a Founding Fellow of the International Surrogacy Forum, a Founding Member of the
UK LGBT Family Law Institute, a Fellow of the American Academy of Assisted
Reproduction Technology Attorneys and co-chair of the IAFL Surrogacy and ARTS
Committee. She is a member of the National Commission on Forced Marriage at the
House of Lords and an appointed panel member of the Government Review on Sharia
Law in England and Wales. She is a member of numerous associations and committees
and she is a member of the Central Authority Panel of Hague Lawyers.

She is a regular speaker and lecturer both within the United Kingdom and abroad and
has made numerous television appearances. She is an international correspondent for
“International Family Law” (Jordans) and she is joint author of the text book
“International Parental Child Abduction”. She sits on the Editorial Board of the Child

and Family Law Quarterly (Jordans).
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AYAKO IKEDA

Attorney-at-law Senior Counsel,
Mori Hamada & Matsumoto

Tokyo, Japan

www.mhmjapan.com/en/

Education

University of Tokyo (LL.B., 1982)

London University (LL.M,, 1985)

with Steptoe & Johnson (1990-1992)
Georgetown University Law Center (LL.M., 1991)

Legal Practice

admitted in Japan, April 1984; New York, 1991

Professor at The Legal Training and Research Institute

(Affiliated to the Supreme Court of Japan, 2002-2005)

Deputy Secretary General of Japan Federation of Bar Associations (2006-2008)
Director of Public Relations Office of Daini Tokyo Bar Association (2009-2011)

Vice President of Daini Tokyo Bar Association (2015)

Member of Information Disclosure and Personal Information Protection Review Board,
Ministry of Internal Affairs and Communications (April 2010 to date)

Fellow of International Academy of Matrimonial Lawyers

Major Practice Area
International Dispute Resolution
Family Law with International Aspects

INFORMATION ON INTERNATIONAL FAMILY LAW ISSUES

Member of Hague Convention Working Group of Japan Federation of Bar Associations
Member of Hague Convention Mediation Project Team of Japan Association of
Arbitrators

Member of Committee on Family Law Legislation of Japan Federation of Bar
Associations

Ayako lkeda has been practicing family law for more than 33 years
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IAN KENNEDY AM

Senior Partner
Kennedy Partners

Melbourne, Australia

www.kennedypartneslawyers.co

m.au

Membership of Professional Associations:

Fellow:

International Academy of Family Lawyers

Member: Family Law Section, Law Council of Australia

Family Law Section, Law Institute of Victoria
LawAsia Family Law and Family Rights Section
Medico-Legal Society of Victoria

Associate Member: Family Law Section, New Zealand Law Society

Previous Positions

President: International Academy of Matrimonial Lawyers (2008 -201 O) Chair:

Family Law Section, Law Council of Australia (2005 -2008)

Foundation
President: Family Lawyers Association of Victoria (1977 -1984)
Executive Member: Family Law Section, Law Council of Australia (1988-2016)

International Bar Association Family Law Committee (2002 - 2005)

Director: Australian Institute of Family Law Arbitrators & Mediators

Editor:

Australian Family Lawyer(1988 -2016)
Family Law Notes, Australian Law News (1988 -1994)

Contributing Editor: Australian Superannuation Law Bulletin (1990-1996)

Other

Lectures widely on family law and related issues nationally and internationally;
author of and contributor to numerous articles, papers and publications on legal and
associated topics.

Described in Legal Profiles as "very highly regarded by his fellow practitioners both
in Australia and overseas” and "especially held in high esteem for handling difficult
and complex matters.” Recognised in Doyle’s Guide to the Australian Legal
Profession as "Pre-eminent”, with his expertise as "Australia’'s best” on cross-border
matters "widely noted”.

Honours and Awards

Appointed a Member of the Order of Australia (AM) in the 2004 Australia Day
Honours List for services to law, continuing legal education and national and
international professional organisations.

Received the inaugural Law Institute of Victoria President’'s Award in November
2004 for outstanding contributions by a practitioner in specialised practice which
promote and advance the legal profession and benefit the community.

Awarded Law Council of Australia President’'s Medal for 2015 for outstanding
contributions to the development of family law and professional standards in both
the Australian and international legal communities.

Awarded International Academy of Family Lawyers Presidents’ Medal 2016
honouring world-wide influence on family law practice.

Life Membership, Family Law Society. Law Council of Australia 2016.
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WILLIAM LONGRIGG

Partner
Charles Russell Speechlys

London, England

www.charlesrussellspeechlys.com

William specialises in divorce, financial relief (to include pre-nuptial and postnuptial
agreements) and private law children cases. William is the former head of the family
sector at Charles Russell Speechlys and specialises in divorce, financial relief (to include
pre-nuptial and post-nuptial agreements) and private law children matters. He also
lectures on a range of family law issues including trusts and matrimonial breakdown
and is a joint author with Sarah Higgins of Family Breakdown and Trusts for
Butterworths. He has wide experience of cases with an international element and is
Immediate Past President of the International Academy of Family Lawyers. William was
named 2014 International Family Lawyer of the Year at the prestigious Jordans Family
Law Awards and Family Lawyer of the Year 2016 at the Spears Wealth awards. William
is ranked as a “leading individual” by Chambers & Partners and listed in the Honours
List of Leading Lawyers in the Family & Matrimonial category of the Citywealth Leaders
List 2013. He was ranked in the top 10 London Family Law solicitors by Spears Wealth
Magazine in 2015 and 2017.
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Carolina Marin Pedreio

Partner
Dawson Cornwell

London, England

www.dawsoncornwell.com

A Spanish Abogado who cross-qualified as a Solicitor in October 2006 and is a Partner
with Dawson Cornwell. Specialises in jurisdiction disputes (divorce and children), child
abduction, registration and enforcement of foreign contact orders, applications for
leave to remove the jurisdiction, applications for residence and contact and public law
cases (specifically with cross borders issues with Spanish speaking countries). Has been
involved in landmark decisions in the High Court, Court of Appeal and Supreme Court
of United Kingdom. Also represents applicants before the European Court of Human
Rights. Is a frequent lecturer.
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POONAM MIRCHANDANI

Partner
Mirchandani & Partners

Singapore

www.mirchandani.com.sg

The precedent partner of Mirchandani & Partners, Poonam Mirchandani, is an advocate and
solicitor who has been in private practice for over 30 years with a significant part of this being
in the areas of cross-border multi-jurisdictional and domestic family law matters. Poonam
specializes in acting for expatriate clients, be it divorce involving high net worth clients, child
custody issues, relocation applications, international child abduction cases under the Hague
Convention, etc. She has specialized knowledge of international child abduction cases and
has appeared before the Court of Appeal in two recent Hague Convention cases.

Poonam is an accredited Family Mediator with the Singapore Mediation Centre (SMC) and is
on the SMC Family Panel, a panel accredited by the Singapore Family Justice Courts and
SMC. She is also a Cross-Border Family Mediator trained by Mediation bei Internationalen
Kindschaftskonflikten (MiKK), Berlin, Germany. She is a Collaborative Family Practitioner, a
Parenting Coordinator as well as a Child Representative at the Family Justice Courts. She is
also a member of the Family Law Practice Committee of the Law Society of Singapore, a
Fellow of the International Academy of Family Lawyers and a Vice President of its Asia-Pacific
Chapter.

Poonam has written a number of published articles in relation to international family law
issues and spoken at international conferences on international family law issues.
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MAKIKO MIZUUCHI
Partner

Mimosa International Law
Office

Tokyo, Japan

http://familylaw.mimoza-
law-office.net/

Makiko is a partner in Mimosa International Law Office, Saitama Prefecture, Greater
Tokyo Area, Japan. She is a member of the International Academy of Family Lawyers
(IAFL). She is also a member of Hague Convention Working Group of Japan Federation
of Bar Associations (JFBA), Family Law Committee of (JFBA), and a Chair of the
Foreigners’ Rights Committee of Saitama Bar Association (since 2016).

Makiko practices all aspects of family law, with particular specialism in international
family law, divorce and financial settlement with an international dimension,
international custody disputes, Hague Convention, international child support and
maintenance issues, and international inheritance.

Makiko was invited to the International Visitor Leadership Program (IVLP) in 2016
sponsored by the Department of the States, U.S., the title of which is “International
Parental Child Abduction”.

Makiko obtained B.A. from Faculty of Law, University of Tokyo, Tokyo, and Master of
Laws, from Graduate School of Law, Hitotsubashi University, Tokyo
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JEREMY D MORLEY

New York, USA

www.international-divorce.com
www.internationalprenuptials.com
www.internationalfamilylawfirm.com

/%

Jeremy Morley concentrates exclusively on international family law. He works with
clients around the world from New York, always with local counsel as appropriate.

Jeremy is the author of the treatise, The Hague Abduction Convention: Practical issues
and Procedures for Family Lawyers, published by the American Bar Association. He is
also the author of the treatise International Family Law Practice, published annually by
West.

He is the former co-chair of the International Family Law Committees of the
International Law Section of the ABA and of the New York State Bar Association.

He was born in Manchester, England, has taught in law schools in the United States,
Canada and England, and frequently lectures on international family law topics to the
judiciary, bar associations and other organizations.

Jeremy frequently appears as an expert witness in courts throughout the United States
and in several other countries on international child abduction prevention and recovery
issues, specifically including matters concerning the United States and also concerning
Brazil, Bulgaria, China, Colombia, Costa Rica, Czech Republic, England, Egypt, France,
Germany, Ghana, India, Indonesia, ltaly, Japan, Jordan, Korea, Kuwait, Lebanon,
Malaysia, Mexico, Morocco, Nepal, Pakistan, the Philippines, Poland, Qatar, Russia, Saudi
Arabia, Syria, Singapore, Taiwan, Turkey, Venezuela and the UAE.

He has been a frequent guest on television and radio shows on the topic of international

child abduction and international divorce law and has been featured in the print media
oNn nuMerous occasions.

IAFL Page 17



SUSAN MYRES
Senior Partner
Myres & Associates, PLLC

Houston, Texas

www.thehoustondivorcefirm.com

Professional Experience
o Myres & Associates PLLC | Houston, Texas Owner, 2011-present
o Texas Board of Legal Specialization in Family Law | Texas, 1988
o Admitted to the State Bar | Texas, 1982
o Admitted to the United States District Courts:
o The Northern District of Texas, The Southern District of Texas, U.S. Court of
Appeals 5th Circuit, The Supreme Court of Texas
Education
o University of Houston Law Center | Houston, Texas J.D., 1982
o University of Kansas | Lawrence, Kansas B.S., 1979
Honors and Awards
o Selected as Texas Super Lawyer | 2006 - present
o David A. Gibson Award for Professionalism and Excellence in the Practice of Family Law,
Presented by the Gulf Coast Family Law Specialists | 2016
Memberships
o American Academy of Matrimonial Lawyers | Fellow since 1998
o Vice President 2012 - present, AAML Foundation Life Time Member - present
o Other positions held: Secretary 2010 - 2012; National Test Committee Chair 2010
- 2011 Membership Chair 2005 - 2010; Board of Governors At-Large Member 2007
- 2010 President of Texas Chapter 2008 - 2009,
o International Academy of Matrimonial Lawyers | Fellow since 2005
o USA Board of Managers 2012 - present
o Other positions held: Secretary 2011 - 2012; Chapter Vice President 2006 - 2011
o Texas Board of Legal Specialization | Family Law Advisory Commission Other positions
held: Member 2006 - 2011; Chair 201
o Texas Academy of Family Law Specialists | Member since 1989
o Texas Bar Foundation | Member since 1990
o College of the State Bar | Member since 1993
o Houston Bar Association - Family Law Section | Member since 1983
Other positions held: Chair 2000-2001
o Collaborative Family Lawyers of Houston | 2011 - present
o Gulf Coast Family Law Specialists | Board member 1999 - 2005 and 2011 - present;
Member since 1989
o Burta Rhodes Raborn - Family Law - Inns of Court | Master since 1998
Other positions held: Chair 2003
o Association of Women Attorneys | Member since 1982
Other positions held: President - 1987
o Association of Women Attorneys Foundation | Founder
Other positions held: Treasurer 1993-1999
o American and Texas Bar Associations - Family Law Sections | Members since 1983
Other
Presented numerous papers and lectures regarding family law, litigation, international family law
matters; alternative family law issues; insurance, mediation, mental health issues; child abuse; and
professional responsibility. Active in church community. Married, mother of a college student.
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JOHN SPENDER

Principal
Kennedy Partners

Melbourne, Australia

www.kennedypartneslawyers.com.au

John Spender was admitted as a lawyer in New South Wales in 1992 and in Victoria in
1993, and has practised in family law ever since. He was accredited by the Law Institute
of Victoria (LIV) as a specialist practitioner in family law in 2003. He joined the specialist
family law practice, Kennedy Partners, in 2007, and became a partner of the firm in
2012. He has expertise in all aspects of family law, including parenting and financial
matters, and has worked significantly in the area of international family law. He is an
active member of committees of the Family Law Section of the LIV since 2003,
including a member of the Executive Committee since 2011 and Chair of the
Maintenance and Property Sub-Committee since 2011. John has written or co-authored
a number of papers and has presented at continuing legal education seminars (both in
Australia and overseas) since 2009. He has worked as a consultant editor for
precedents with LexisNexis and has previously marked and taught within the Family
Law and Practice elective of the Australian National University’s Graduate Diploma in
Legal Practice course. He is also a Fellow of the International Academy of Matrimonial
Lawyers and, since 2016, has been recommended for his family law expertise by the
Doyle’s Guide to the Australian legal profession.
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SANDRA VERBURGT

Partner
Delissen Martens

The Hague, Netherlands

www.delissenmartens.nl/en

Practice

Sandra is a partner at Delissen Martens. She is in charge of the private clients and
international relationships team, which provides specialised advice and advocacy on
various practice areas to both international clients and professionals working for
international clients. Her practice includes mainly divorces, relocations and financial
relief (maintenance, matrimonial settlements and advice on prenuptial agreements),
both contentious and non-contentious. Many of these disputes involve complex and
financial aspects, often with an international element. Since 2007 Sandra also deals with
cross border disputes. She advises her foreign colleagues frequently on Dutch Family
Law issues. Further she has provided expert opinions in England and USA.

Delissen Martens

Delissen Martens advocaten belastingadviseurs mediation is a powerful, medium-sized
law firm in The Hague/the Netherlands, that is able to provide private and corporate
clients with legal services of the highest quality.

Publications/Lectures

Sandra is co-author of the chapter on Private International law and Maintenance law in
the explanatory commentary “SDU Commentaar Relatierecht” (SDU, April 2014) and
the online equivalent of Dutch Legal Publisher SDU since 2012.

Furthermore she has written several publications in Dutch and English law journals.
Sandra is also a member of the editorial board of the IAFL Online News, in which E-
journal she publishes frequently.

Sandra is a trainer of DM Academy, the training establishment of Delissen Martens,
certified by the Dutch Bar Organisation.

Furthermore she frequently lectures during conferences of the IAFL.

Memberships

Sandra is an accredited family lawyer/mediator and member of the Dutch Association
of Family Lawyers and Divorce Mediators (vFAS), the Dutch Association of
Collaborative Professionals (VvCP) and a fellow of the International Academy of Family
Lawyers (IAFL), for which body she is serving as a Vice President of the Executive
Committee and Vice President of the European Chapter.
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SHUJI ZUSHI

Director of Hague Convention Division,
Ministry of Foreign Affairs of Japan

Tokyo, Japan

Mr. Shuji Zushi joined the Ministry of Foreign Affairs of Japan in 1995 after obtaining a
law degree from the University of Tokyo. He has since served in various posts in the
Ministry, among others in the Policy Planning Division, Economic Partnership Division,
and Human Rights and Humanitarian Affairs Division. For overseas assignment, he has
served in France and Canada. He has been the Director of Hague Convention Division
since September 2017.

IAFL Page 21



5 . International
Academy of
B Family Lawyers

SESSION 1
The 1980 Hague

Abduction Convention:
An Introduction and Overview

IAFL Page 22



19808/ \—45'&#
BEALHME

20184 5H29H

BEm =
ABE/N-ITRNER

(BARPRYEF)

B R

—_

FHIRRER O B A DR

N

BARIZH T HEHD MRS

w

FHKEIHITHRERRYBOKRE

4 BELSHORE

1 FHRREEFO B A DERER

IAFL Page 23



(e
BEDON—T EHHHEOER

— EFEFE —
BARIZHEI
- Z =]
— R EEO— A E A (R
— EREEO—HHNEA (M)
—_— R AOSLERMEAEHDIE (%)
500 oo%
45000 0%
40,000 " 7.0%
35,00 | o
30000
. - 5.0%

25000

20000

15000

10000

y i HH

o il
o

1965 1982 1987 1992 1997 2002 2007

4.0%

30%

20%

10%

——

0.0%

(e
N EHFEICEIT =T 0ER

[2011¢1~4ﬁl N—TEHICETHRIRERE (7TEBE) ]

. o

[ 2011458 FHRHEICH T - ERELEDDEDOHBT R ]

$ ¥

EEFHICONT

201147~12H8 201147H~20124148
N—TEHDRREBOHY S ERBBEEN—TENHE
ICBT 5B HS (A BE) GEHH)

N—T &I R -T0ER (#5RE)

[ 20123 RU2015738 RURURHRIBARERS IR )
9 2
pyme—

2013448 RERAR 2013450 RFBIRAR
2013458 BHRAR 2013468 BHEMRAR — A

-

201418 AU NBEICRHEELFT
2014%4818 BERITDONVTN—T EHHEN
mm) BRIT91E B OMHHEIC (REOKHHERTO8,E - i)

IAFL Page 24



BELB=E

N—JEKIEBFOEHOILIBLERL D TR,

- FORBEREBRTHEOFHOEET, WAVESEHEOEELHFN.,

- FHIEFOEEEI OV TORRDOREEFOREEMBETITICEERDT
WBhY, BEHEDH YA BRI DN TIXAISEH TLVELY,

BhEYR(TP) BU/ RITTFARENR N (DV) DEEETH>TH, FEER

UsithiEEni om.

- DVOEERAFOREIESTEH (135 118b) ELTROLANIE, FORES
L V=Y (AR

- FOEBFHEOENRER, DVEEE~OXERHEERTIZONEE
HoTLVS,

- N—TEREEER, TPEFOREMERESNTH(LBP) ISRIRT S Les
IELTWS,

FHRERDA) vk

FHEFC Lo TR EhBZ L,
> ToENEY - FEO TR,

> EBE A 77 ORSEIC BT DRIV T, HEOT
TRED BT - TR FTRE & 72 5,

> Bl LA WIS & D KA AMEE S D,

> FEAEIR 2 — R BB D BRO. DB - (7R IREE
AED BRI,

2 BFIZHITEFHDEREI:

IAFL Page 25



r /]
SRR RMORIR

201844 A 18R

SERIERN R ESXRER RN
oty “’ "

. s % 21,446,326, & 5, %43, % 6,14 5,
(C&: =24+ ) ma, K4 E4 m ?ﬁ 5
AT iy )

o O TH ® 11,88 6,546, %6, 83,3, %2,
(P~ B ks w5535 50 82

Total 158 121

SRR B FEREVTHS
444 (20145 E), 404 (20155 E), 404 (20165 ), 344 (20175 E)

. EXFENRER NEEORERNSH >, TOHRRE, N—TENEDUTNOELEYFIIOVT
& BRXREHOHBRBENAELE D,
6944 (20144 &), 294 (20154 &), 154 (201645 E), 84 (20174 )

201854 A 1RBAE
e3¢
184
FOERIBELLSIR, Fhls seft FORRNBELLIIR, it a2
FORERITELERR FOFERIWELIBR
(C10) ER | FER (KD &R ‘m
1 ERVMSIZE SRR 11)# K
1 ERUHICEDMR 1% ‘s#
2 BHFH 2 1 12
1084 114 o 5:“ W0
Rt =)
2 w |
¢ S —— *
] o | B UM T WAL R
AL IGRECE T TR,
EDH ERRERINTW) 3t
FENILTHGERCE T FHP.
E2)35 1 HER AT FRE. 351 ERTFRE.
EBILIHGRECE T FHRE. SE3HFRTFEE.

3 FKHIRIEICH T S EERPRYF[ODEE

IAFL Page 26



|
( H AR — \— i — J

- BATRREB, SEAEER/ \—IRNE,

- BRRIEDFFIC DOV TEFINARZE I D AMZIEINS
ERUIEF— LRk,

- SMBEEDEFEN, AL, HHE %'?f!zuﬂ’“"" B8
DHESPER, D VERSR, AEEEBERES )
T—2R + AT =& UTERIBRICHIT.

- RENTEEMICEIEE, TOMDINEREIC DUV THEMISE]

72N 1= VAN
FRUBICEDZIE ~ 1HEVERDIFE ~ 14
A B *

(1) BEHE35TVBHESHOER

(2) RHGEOMFEAFNOHLDOEROHERE

(3) ?#Htll’]kiﬁfib‘(u§gtﬂﬂi-§
( DEEH

IRTE, R R )
:?#%E(Jﬂiurustﬁ“ BREBER T

ForpERERE, | *PEE ma

ERITROEN TR B A
[| FRUBICLBHRE ~ 1 N IEROBE ]

PRYFIE, RADLEECH L TEIEE
ERZE 24t
(Epmmone) PIERIORRES, BAEX(IHRE, BHE . u oossis

b 4

EEVC K BIRDMEE
H¥HHFAR (ADR) HEICLDHOEA

(4588 - —EDLRFT) BEAEMTIABRID
------ UTADRIBANDRIIT
bfTHhTz,
2 HHFHREZTOCHDOXIE
RELBNMHE ETFSACLZRIERAMBIE  HHPHRHEESOEAE \DBER

(B#E R, FAE1E) CGHELFREDEAN) (BFERECES. —EDLRET)

ESIERSIRMBAC L BB
8 4 G ) SBRFDIEIMAERIC K B3R

IAFL Page 27



PRUBICLDIE ~ 7D
B =x B

RIS
FE @ExETL

EIRDEE

g -

= 16

= we

(BBCHOBEHNF)

5 i)
mERE s | wenr
________ TPEF
em (CRAT BH¥ sm
g
° 5. FORDINDEETIE
HEROEN TR
FORLMERE K 2 —
RERDTPETF
=
[| hRUBICLZZE~ 7Y T I EEDBA~ ]

PRUB(E, PHECH L TUT OB E R
BB

PREROREE, HAEXIIRGE, XU - s AmsEre

|¢

HEZRBXY BI2HDZIE

BRBERTERELORN (6MxT BEEOHERRUBINZIHIFZSEC
Ll BR (—EQLRFT)

|¢

FREERIX B DT’
) BRI R EOIBAIEL
\ECRRS - N AP DB B :
DN (SERECLD, —EOLRET) | 000 NI TR

EroRT

4 BELSERDEE

IAFL Page 28



A) IEERD&IE

s FEBFOENEYEFHTH-ODEHR
= 2018F5815BIT/\ICTERBABGTON—T EH I —2FRKE.

C B EAK FELR BR AGZLOESE
= FHREEHBHL, BASHTEHON—T EHEI %R,
B) PU7IBITBN—TEHDER
- EHUE-FREVER T O F B
= FOTREFEDOEODN—YEHICETIRR I —FKE (RESR)
C) FORLEBNELDM B
C FOREOEECHAFETPOREEH

c BREGEORTICRIEE
= EROFOSELFRISHASN RSOV TORM ARG,
= 2018438158, BEHIEASREFRERISHV TEMNALIRE
#7>1=. (https://www.incadat.com/en/case/1388)

-~
FEOTREZED=HDN—T EFHIETHRE S TF—

WAL T3V TRBTIRANBRBE  WHREYTERLFRI—ZHCCHEBRE SMELADEATH

B78: 2017412A7, 88

B TUVRN—VET—RE

#ig: BARNBE-N\—J BEIRFLERE (HCCH)

BE: UTOR-BEOHHESLVPRYEHE

o N—TERFHE i - BE, N, YUNE -, RYTVh, 44, FBE, ThE, NFRY, 2UEY,
KE, BX

o JEREROE : AUNRYT, FE(KL), AMA

o ALV EAELOMTEENFERBRENBVERONSTO7HEOBMHRE CHHE
ERBEL, N—TEHUOEBITRIFELTSIT(RICET HERELATHILT, ThdE
EDFHIMAS LUFRHBHUEOEERIFRE M <A -REAEREL, TOTITETD
N—TEHOERERS.

CREHYMNEITETVELT,

NBEEEERN—TEHNE
hagueconventionjapan@mofa.go.jp

IAFL Page 29



The 1980 Hague Abduction Convention
An Introduction and Overview

May 29, 2018

Shuji ZUSHI
Director, Hague Convention Division

Ministry of Foreign Affairs of Japan
(Central Authority of Japan)

Contents

1 Japan’s experience in joining the Convention

2 Implementation status of the Convention in
Japan

3 Role of the Central Authority of Japan (JCA) in

implementing the Convention

4 Present and future challenges for Japan

1 Japan’s experience
in joining the Convention
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Background of Japan’s entry into the Convention
- International Marriage -

International Marriage in Japan

= One of the spouses s foreign spouse (marriage)

= One of the spouses is foreign spouse (divorce)

international (s
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Path to Japan’s conclusion of the Convention

January — April 2011
State Minister-level meetings on the entry into the Convention (7 times)

. o

May 2011
The Cabinet approved the conclusion of the Convention

$ ¥

On the Court Procedures

July — December 2011 July 2011 — January 2012
Round-table meetings conducted Subcommittee meetings of the
by the Ministry of Foreign Affairs Legislative Council conducted

by the Ministry of Justice

Path to Japan’s conclusion of the Convention - cont’d

Submission and re-submission for approval of the Convention and

March 2012 and March 2013
its Implementation Bill to the National Diet

Dt ¥

April 2013 May 2013
Approved by Lower House Passage at Lower House
May 2013 June 2013

Approved by Upper House Passage at Upper House

T

January 2014 Submission of the instrument of acceptance to the
Foreign Ministry of the Netherlands

April 2014 Entry into force of the Convention for Japan

mmm) Japan became the 915 member of the Convention.
(The number of its contracting states is 98 as of today.)
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Concerns and Realities

Is the Convention compatible with Japanese tradition and culture?

- Putting the child’s interest first can be compatible with any tradition and
culture.
- The Convention only requires that the merit of custody be decided in the

country of child’s habitual residence, respecting culture and tradition there.

Is the Taking Parent (TP) forced to return the child even if the TP

and/or the child are Domestic Violence (DV) victims?
« The Court will not order to return the child if the vulnerability is established
at the Court as a “grave risk” for the child.

- Japanese consuls in the country of child’s habitual residence may assist
vulnerable parents.
- The Japanese Implementation Act does not allow the Central Authority to

disclose the whereabouts of the TP and the child to the Left Behind Parent
(LBP).

Benefits of joining the Convention

The Convention is expected to;

> prevent possible removal / retention.

> enable a rule-based solution by pointing to the legal

forum where a cross-border parenting issue should be
resolved.

» provide an opportunity for facilitated amicable solution.

> eliminate psychological and legal obstacles for

temporary visits from one contracting state to another.

2 Implementation status
of the Convention in Japan
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As of April 1,2018

Application for the Child’s Return Application for Access to the Child
Applications 87 93
concerning children | ;o\ )¢ £ .nco 6, Germany 6, Australia 5, USA 43, UK 6, France 5,
located in Japan Canada 4, UK 4, Singapore 4 Canada 5, Australia 5
Applications 7 28
concerning children USA 11, ROK 6, Thailand 6, USA 6, Russia 3, Canada 3, Germany 2,
located abroad Brazil 6, the Philippines 5 Ukraine 2, Thailand 2, ROK 2
Total 158 121

The number of applications for child’s return remains mostly unchanged from one year to another.
44 cases in FY2014, 40 casesin FY2015, 40 casesin FY2016, 34 casesin FY2017
+ There were a large number of applications for access in the first year. This is because it is only
EIOSSibIE to apply for access in cases where the removal or retention of a child occurred before the
ague Convention entered into force for Japan.

69 cases in FY2014, 29 cases in FY2015, 15 cases in FY2016, 8 casesin FY2017

Achievements to date: cases granted assistance e child'

return

As of April 1, 2018

Cases of assistance in a child's return to 74 Cases of assistance in a child's

63
a foreign state return to Japan
Ongoing cases 13 Ongoing cases 18
Cases concluded with the child's Cases concluded with the child's
return being settled or carried out, & return being settled or carried ®
or with the conclusion not to return out, or with the conclusion not
the child to return the child
(breakdown) Return ‘ Non-return (breakdown) Retum ‘ Non-return
1 Settlement through talks .1-;1; ‘ 7 1 Settlement through talks 11 ‘ 5
2 Court proceedings
1) Conciliation 10 ” 2 Court proceedings (1.: 12
(in-court mediation) 2
2) Amicable settlement 1 ‘ 1 Other (cases dismissed by 3
foreign Central Authorities)
3) Court order a0 7
= +4:0f which 1is currently in the process of realizin the return of the chld.
Other

*1:0f which 1 case is currently in the process of realizing the return of the child
#2:0f which 1 case is currently in the process of realizing the return of the child. Of which in 1 case the enforcement of the agreement failed.

#3: Of which 2 cases are currently in the process of realizing the return of the child. Of which in 2 cases the enforcement of the court order failed

3 Role of the JCA

in implementing the Convention
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[ Central Authority of Japan - Hague Convention Division - ]

« The Hague Convention Division is a section of the Consular
Affairs Bureau of the Ministry of Foreign Affairs of Japan.

- The officials of the Division include persons with expertise in
various fields who come from outside the ministry.

- 15 officials in total are working as case officers, including
Foreign Ministry officials, attorneys-at-law, a judge, a family
court probation officer, experts in child psychology, a DV
victims counselor, and an immigration inspector.

- Every one of them can handle the case in English. Some
officials can cope with other foreign languages than English.

icoming cases for return or access (the child in question is located in Japan)

Country A Japan (1) Checkif all necessary documents are set.

(2) Checkif there are any grounds to dismiss the.
application under the Implementation Act.

1. Examination (within about (3) Checkif the child s in Japan, referring to the
two weeks) immigration data, residence certificate, etc.

= 1fthe child is found to be in a foreign country, the:
application s transferred or dismissed.

2. Decision for assistance

dentifying the - National - Public water
location of the administrative suppliers.

resident registry
network, etc. + Telecommunication

st for
information

” (¥21) uoIsING UoRUAUOD anBel

. service providers
+ Schools * Supporting
3. Promotion of resolution + Childcare facilties organizations for

through discussion + Hospitals, clinics victims of domestic
Violence, tc.

T N\

‘ Application

v Anunoy jo
Awoyiny [enuay

q
o |l 4 conciliation or adjudication
I seeking the return of the child §
g / the visitation or contacts TP and the child
- with the child
G v Participation
_ Il 5. support for safe return of the Outsourcing
9 child / Support for realizing
visitation or contacts
TP and the child

[] Assistance by the JCA for incoming return and access cases

*The JCA provides assistance to both parties.

Method of submission: By postal mail

Language: Japanese or English *Appicati il or delh fplomati
gUag P 8! “Applications sent by epal or defvered to iplomatic
_————— 1
e
[_ Mediation or arbitration by an ADR institution

i Applications have been
(e eleiE e i e e N R AR
- °4 sessions in the past 4 years
204 lawyers have been N 7
v

introduced to the parties in
68 cases in the past 4 years.

Lawyer referral service Legal aid service by the Japan Legal Translation of documentary evidence
Support Center to be submitted to Japanese court
(Provided by the Japan Federation of Bar
e Tl (Loan for legal fees, etc) (GC i e C i)
Attendance at the enforcement of the court Support by a visitation and contacts. Support by diplomatic missions in the
order by an official from the Central Authority support institution State to which the child is to be
{an expert in child psychology) (Free of charge for up to four occasions)
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Outgoing cases for retum or

cess (the child in question

located abroad)

Japan Country B
F i
& || Response to inquiries -
I -
S
5| | screening of application (contact as necessary)
2| | foraboutafewdays or more)
Application 2
2 o || 1. Screening of application
I ion of assistance 3
s o § 0
o e S 2 || 2.Identifying the whereabouts of
reloying messages between the parties | 2 | | 2. dentifying
. 53| thechid
L CETD L w0 Ef o
- £ ntact,
ittt IR -
3 =
L8P 2 | | 3. Promoting resolution through
| “discussion =
_— = - - D _____ = TP Child
= | o 4. Conciliation or adjudication seeking
Participation 2 the return of the child / the visitation
a or contacts with the child Participation
Support for safe return of S C
5 the child/ Support for 2
> || protection of Japanese 2 ||| 5. Support for safe return of the child
nationals g / support for realizing visitation or
E contacts
TP and the child after return | =

Assistance by the JCA for outg

g return and access cases

Language: Japanese or English

Support service for filing applications and preparing
required documents

(Consultation with an attorney free of charge for up to & hours)

*The JCA provides assistance to the applicant.

Method of submission: By postal mail
*Applications sent by email or delivered to diplomatic
‘missions abroad are not acceptable.

Translation of application form and attached documents into
the language accepted by the requested state

(Free of charge for a certain amount of documents)

Translation of documentary evidence | . o
Relaying messages between the parties 0 be submitted to foreign court eferral to Japanese lawyers who

(Free of charge for a certain amount )

assist applicants in Japan

4 Present and future challenges

for Japan
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A) Enhancement of public relations

« Raising awareness to prevent future wrongful removal of children

= A seminar on international child abduction was held in Paris on 15 May 2018 for
local Japanese residents.

« Outreach to local governments, bar associations, local police and
immigration authorities

= Number of Hague Convention seminars have been organized all over Japan in
cooperation with these local authorities.

B) Further spread of the Hague Convention in Asia
« Organizing seminars intended for non-contracting states and newly
joined countries
= Tokyo Seminar on the1980 Hague Convention in Asia Pacific (see next page)

C) Further facilitation of safe return of the child

« Efforts to persuade the TP to voluntarily return the child
« Issues related to enforcement of return orders

= Discussions are ongoing about the rules to be applied to domestic cases of child’s
handover.

= The Supreme Court rendered a groundbreaking decision in a habeas corpus relief

case on 15 March 2018. (hitps://www.incadat.com/en/case/1388)

reception

Welcome remarks by Mr. Manabu
HORII, Parliamentary Vice Minister for
Foreign Affairs, at the welcom

- Date: 7-8 December 2017

Tokyo Seminar on the 1980 Hague Convention in Asia Pacific

Opening remarks by Dr. Christophe
BERNASCONI, Secretary General of
Hague Conference on Private

Group photo of the participants.
International Law (HCCH)

- Co-hosts: Ministry of Foreign Affairs of Japan and HCCH

- Participants: judges and government officials from the countries/regions below;

» Contracting states/regions: ROK, Australia, Singapore, Sri Lanka, Thailand, Hong Kong,
Macao, Pakistan, the Philippines, USA, Japan

» Non-contracting states: Indonesia, China, Viet Nam

- Objectives: 1) to provide participants from non-contracting and newly joined countries with
an opportunity to acquire knowledge and expertise relating to the implementation of the

1980 Hague Convention, and thus 2) to promote the expansion of the Hague Convention
in the Asia Pacific region.

- Venue: Prince Park Tower Tokyo

Thank You!

Hague Convention Division
Consular Affairs Bureau
Ministry of Foreign Affairs
hagueconventionjapan@mofa.go.ip
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5 . International
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Enforcement of
Return Orders under
The Hague
Abduction Convention
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IAFL — TOKYO SYMPOSIUM 29 MAY 2018

CASE STUDY — REGULATION NO 2 ENFORCEMENT OF RETURN ORDERS

John and Cynthia meet in his country of residence when she is visiting on a long holiday with
relatives. They commence a relationship and she returns to her own country at the end of the
holiday where she finds that she is pregnant.

Matters quickly move on they decide to marry. They marry in her country of residence and
she joins him in his country as his spouse on a dependants visa. They live in rented
accommodation. He works in IT as a freelance contractor. Cynthia does not work, has
limited personal resources and is entirely dependant on him. The birth of their first child a
boy is fairly quickly followed by a further pregnancy. That child is born. At the time the
child is born they remain living in their rented accommodation which is small and cramped.
Cynthia is the carer for both children. John is in and out of work and money is very tight.
She finds John controlling both in terms of finances and of her movement. He has a short fuse
and frequently loses his temper. He has thumped her on two occasions but she did not report
the matter to the authorities or see a doctor. John finds two very young children difficult to
cope with and is frequently short tempered with them and shouts at them. Cynthia feels
isolated and lonely, her grasp of the language is limited and because of the children she has
not made many friends outside of the home. She is entirely dependant on John for all her
needs. Cynthia is the ‘primary care giver’.

When the youngest child is 3 months old John agrees that she can go to her home country
with the children for a long holiday which was to be of 8 weeks. During the course of that
holiday she discloses to her family the living conditions that exist in the country of residence,
of John’s behaviour towards her and her feeling of isolation and loneliness. She is diagnosed
with suffering from post-natal depressing. She is struggling to cope with two young children
and breastfeeding the youngest.

At the end of 8 weeks she informs John that she is not returning with the children and will
remain in her home country. She says that she wishes for a divorce. John’s reaction is to
borrow money from his parents. He speedily issues divorce proceedings in his country and
makes an application for custody of the children on the basis that they have been abducted by
way of a wrongful retention by their mother. Cynthia does not engage in the process and
does not attend any of the hearings. Speedily an order is made that she should return the
children and that the children should be in the interim custody of John their father.

Simultaneously he commences proceedings in Cynthia’s home country under the 1980
Hague. Proceedings get underway and Cynthia’s defence is limited to Article 13(b) wherein
she pleads:-

(1) John’s past domestic violence and fear of future violence;
(i1) her post-natal depression which will worsen if she returns making her incapable of
caring for the children;
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(iii)

(iv)

)
(vi)

that her lack of visa and that she has only been present in that jurisdiction as a
dependant of John’s which he can veto at any time;

there is insufficient money to accommodate her and the children let alone pay
child support and thus she will be penniless. Further she will not be able to afford
to pay a lawyer to represent her in the divorce and custody proceedings or to apply
to relocate; and

that the children will be removed from her care immediately on her arrival
because of John’s domestic custody orders.

She fears that he will have her arrested for child abduction.

There is a 2 day hearing and John offers raft of provisions and undertakings which he
says will allow the receiving state to make an order for return on the basis that there will
be no grave risk of harm to the children and further that the argument that there will be
intolerable situation is amply met.

Question for each State

What type of order on a return would be made and what would be the provisions in respect of
undertakings/safe harbour provisions in your jurisdiction?

Enforcement

The Order provides that she should return the children within 14 days. John provides one way
airline tickets for Cynthia and the children. Cynthia does not get on the flight and states she
is refusing to return the children. She exhausts all appeals and the order for return is upheld.

1.

ii.

iil.

What steps can be made in your jurisdiction to enforce the terms of the order in
the event that she steadfastly refuses to accompany the children? What is the
process and how will enforcement take place?

If the children were in fact 11 and 13 on the same fact (save for a longer marriage
and that she had full residence rights in the country) would your answer in respect
of the enforcement provisions be any different? What other factors would be
relevant?

In the event that numerous attempts made to enforce the order fail and there is
continued non-compliance would there be any other redress that John might have?
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Enforcement of
Hague Return Orders

Anne-Marie Hutchinson OBE, QC (Hon
Dawson Cornwell, London

IAFL Symposium
Tokyo, Japan
29t May 2018

Dawson | the
Cornwell | family law firm

Return Orders

Hague final orders in England and Wales are often detailed and complex, and can run to many
pages with schedules and appendices. More often than not, they contain detailed provisions for

the child’s return. The main provision of this nature is generally drafted as:

“The child/ren, [insert name/s] shall be summarily returned to [insert state] forthwith and

by no later than 23.59pm on [insert date], pursuant to article 12 of the Hague
Convention on the Civil Aspects of International Child Abduction 1980”".

Dawson | th Anne-Marie Hutchinson OBE, QC (Hon.)
f www.dawsoncornwell.com

Undertakings

Undertakings are very commonplace in Hague proceedings. Undertakings are legally-binding, solemn

promises to the Court, made by parties themselves, which carry the force of a court order. They often

include:

i.  Topurchase flights for the respondent and/or child to return;

ii.  Not tointimidate, harass or pester the opposing party or child;

iii.  Not to attend the airport upon the child’s return;

iv. Not toissue (or indeed, to withdraw) any criminal proceedings in respect of the respondent for any
alleged act of abduction;

V. Not to remove the child from the care and control of the respondent, save for any agreed or court-
ordered contact;

vi.  Toissue on-notice proceedings in the country of origin upon return to determine issues of custody;

vii. To seek for the terms in the order to be mirrored or otherwise recognised or enforced ahead of the
return of the child and/or respondent;

viii. To pay the agreed payments of maintenance, ensure provision for housing, or provision for the care
of the child.

Dawson | th Anne-Marie Hutchinson OBE, QC (Hon.)
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Enforcement proceedings: When a
respondent refuses to return

The first port of call may be to apply for a collection order.

A collection order allows for a child to be retrieved from a named person or persons. It
empowers the Tipstaff to remove the child from the person holding him or her, and directs him
to deliver the child into the care of a nominated person

In extreme cases, the Court can order that the child be removed from the respondent and

placed into foster care, pending the collection of the child by the applicant.

Dawson | th Anne-Marie Hutchinson OBE, Qc (Hon.)
family law www.dawsoncornwell.com

Contempt of Court

A penal notice says:-

If you, [name] disobey this order you may be held in contempt of court and may be

imprisoned, fined or have your assets seized.

If any other person who knows of this order and does anything which helps or permits you

[name] to breach the terms of this order they may be held to be in contempt of court and may
be imprisoned, fined or have their assets seized.

Dawson | th Anne-Marie Hutchinson OBE, QC (Hon.)
family law f www.dawsoncornwell.com

When a failure to enforce becomes
a human rights issue

A further recent development has come in the form of litigation before the European Court of
Human Rights in this area. A steady flow of cases from Strasbourg have indicated the need for
expeditious execution and enforcement of child abduction return orders, and that a state can be
held to be in violation of an applicant's rights to family life if the state fails to act with the
required speed.

Dawson | th Anne-Marie Hutchinson OBE, QC (Hon.)
y law f www.dawsoncornwell.com

IAFL Page 43



Tips for successful applicants

Issuing and engaging in proceedings swiftly;

Foreseeing any issues that could thwart a return;

Securing a tight timeframe for return;

Having very detailed prescriptive court orders;

Remedying any failures to act;

Ensuring applicants can spend time with the child ahead of a return;

Taking specialist local advice as soon as possible.

Dawson | th Anne-Marie Hutchinson OBE, Qc (Hon.)
f www.dawsoncornwell.com

Dawson | the
Cornwell | family law firm

t:444(0)207 242 2556 15 Red Lion Square, Holborn,
f:+44(0)207 831 0478 London WC1R 4QT
e:amh@ cornwell.com www.dawsoncornwell.com
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I: Introduction

The Courts of England and Wales are seeing an ever-increasing number of Hague and non-
Hague abduction applications. Centralised in the High Court in London, roughly a dozen
specialist High Court judges determine abduction applications on a daily basis concerning
children from all over the world.

Proceedings under the Hague Convention in particular are commonplace. However,
enforcement proceedings remain far less routine. Failing to comply with a return order
remains the exception, rather than the rule. That notwithstanding, the Courts of England and
Wales hold a specialist arsenal of tools, deployed in exceptional circumstances, to ensure that
children who should return home, are returned home.

II: Return Orders
Hague applications in England and Wales are determined following proceedings in the High
Court, and are concluded by way of either:

1. Judicial determination, returning the child,

ii. Judicial determination, refusing to return the child;

iii. By agreement between the parties, returning the child;

iv. By agreement between the parties, permitting the applicant to withdraw their

application and thereby allowing the child to remain in England and Wales.

When proceedings are concluded by way of agreement, a court order allowing for the child’s
future is almost always necessary. Mediation is strongly encouraged and indeed a recent
change in practice has seen specialist mediators in court during Hague proceedings at the first
directions hearing. Parties who come to an agreement by way of negotiation or mediation
should be strongly advised to convert the terms of their agreement into a binding court order.

Hague final orders in England and Wales are often detailed and complex, and can run to
many pages with schedules and appendicies. More often than not, they contain detailed
provisions for the child’s return. The main provision of this nature is generally drafted as:

“The child/ren, [insert name/s] shall be summarily returned to [insert state]
Sforthwith and by no later than 23.59pm on [insert date], pursuant to article 12 of the
Hague Convention on the Civil Aspects of International Child Abduction 1980.”

It is best practice to ensure some time for the child’s return. Returns should take place
speedily but allow sufficient time for the arrangements for return to be put in place.
Depending on the time of year and factors within the case, judges may permit children to be
returned at the conclusion of a school term or half-term, or at any other suitable juncture.

In the event that the child’s and/or respondent’s passports have previously been seized by
Police acting under the direction of the High Court Tipstaff, an order will be made permitting
the release of the passports to the respondent at the point of departure. This role will usually
be carried out by the applicant’s solicitor, and it will be incumbent upon the respondent to
rapidly identify flights for their return following the final hearing.

A Port Alert may have been put in place within the proceedings. This is a measure made by

way of Court order, which places a ‘marker’ against a child’s or respondent’s name. If a
passport, ID or document with a marked name is scanned by authorities at a port of exit
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within the UK, the Police will be notified and the documents will be seized. They will
therefore be prevented from travelling. Port alerts are invaluable tools during the currency of
abduction proceedings, particularly where the risk of re-abduction is high. Within Hague
proceedings, the final return order must make provision for the Port Alert to be discharged to
prevent any hiccups at the airport.

In the event that the respondent confirms that they do not seek to return with the child
following the making of a return order, the Court will look to ensure that the child is placed
in the care of the applicant or a third party in good time for the return to take place. This will
involve the child (and the child’s passport) being handed over at a specified time, date and
place for the return to occur. A child will only be placed into the care of a third party
(generally a grandparent or other close relative) in limited circumstances, which most often
arise if the applicant does not hold a visa to enter the UK to execute the child’s return
personally.

In the event that the respondent does not confirm his or her position at Court when the return
order is made, the order may be structured to give the respondent, say, 7 days to indicate if he
or she will return with the child, failing which the child will be placed into a named person’s
care in advance of the return.

Return orders can otherwise specify the exact flight upon which a child should return, or the
method of transport for this to occur. Depending on the facts of the case and wherever
geographically possible, the Court can order for the child to be returned on direct flights to
the country of origin. Extensive travel by way of road or rail is to be avoided to prevent
respondents re-abducting en route. If connections through other countries are unavoidable,
where appropriate the Court can also determine that any connecting flight take place via a
state that is a signatory state to the Hague Convention.

The Court should only order the return to a particular jurisdiction, and not to a particular
address or town/city unless agreed. In federations or multi-jurisdictional states such as the
USA, Australia or Mexico, the Court should order the child’s return to the exact state of
habitual residence (eg, to the State of California or New South Wales, rather than to the USA
or Australia).

III: A word on undertakings
Undertakings are very commonplace in Hague proceedings. Undertakings are legally-
binding, solemn promises to the Court, made by parties themselves, which carry the force of
a court order'. They often include:

1. To purchase flights for the respondent and/or child to return;

ii. Not to intimidate, harass or pester the opposing party or child;

iii. Not to attend the airport upon the child’s return;

iv. Not to issue (or indeed, to withdraw) any criminal proceedings in respect of the
respondent for any alleged act of abduction;

V. Not to remove the child from the care and control of the respondent, save for any

agreed or court-ordered contact.

"'S. 14, Contempt of Court Act 1981, supported by CPR 81
4
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Vi. To issue on-notice proceedings in the country of origin upon return to determine
issues of custody;

vii.  To seek for the terms of a return order to be mirrored or otherwise recognised or
enforced ahead of the return of the child and/or respondent;

viii. To pay agreed payments of maintenance, ensure provision for housing, or
provision for the care of the child.

Undertakings are generally time-limited, but can be put into force until the court of the
country of origin holds its first inter parte hearing in any future in any custody dispute.

Whilst undertakings are native beings of Anglo-Saxon legal systems’, specialist local advice
must be sought ahead of any return to any other countries, in order to ensure that existing
obligations and orders can be properly transposed across jurisdictions. In England and Wales,
the Supreme Court has confirmed that “judges in one country are entitled and bound to
assume that the Courts and welfare services of the other country will all take the same
serious view of a failure to honour undertakings given to a Court (of any jurisdiction)’”.
Practitioners however may have different experiences.

Breach of an undertaking is akin to breaching a court order, and can be the subject of serious
enforcement proceedings of itself. A respondent who fails to return a child despite
undertaking to do so will be in the same position as a respondent who has been ordered to
return a child but has failed to do so.

1V: Appeals

Unlike other jurisdictions, there is no automatic right of appeal in Hague return cases in
England and Wales. Any party who seeks to appeal the decision must first obtain permission
to appeal.

Permission to appeal may be sought from the same judge who rendered the decision in
question, at the very hearing where the decision is handed down. In effect, a party asks the
same judge for permission to appeal their own decision, immediately upon judgment being
handed down. As such, the granting of permission to appeal at this stage is generally highly
unlikely, and may well be refused. It would then be open to the proposed appellant to seek
permission from the Court of Appeal. This must be done within 21 days of the date of the
decision®. Applications for permission to appeal out of time are far rarer and much more
difficult to mount without good reason.

The proposed appellant would then have to convince the Court of Appeal that there was a
real (as opposed to fanciful) prospect of success in their appeal’. If there is, permission to
appeal may be granted on paper (or following a short oral hearing). The substantive appeal
would then be heard in due course.

* As seen within an Australian Hague decision concerning undertakings within a
German/Australian abduction: Cape v Cape [2013] Fam CAFC 114

> Re M (Child: Abduction Undertakings) [1995], Butler-Sloss LJ

*FPR 2010, Rule 30.4

> FPR 2010, Rule 30.3(7)
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From an enforcement perspective, this is particularly relevant where the unsuccessful
respondent to a Hague matter is making an application to permission to appeal. Within the
application for permission to appeal, the proposed appellant must apply for a stay of
execution. For example, if a respondent has been ordered to return a child within 14 days,
they would be best advised to apply for permission to appeal as soon as possible within that
timeframe and to seek a stay of execution from the Court of Appeal. If the Court of Appeal
considers there to be a possibility of some merit within the application for permission to
appeal, it will often stay the return order until the permission application has been fully
determined.

If, however, the respondent above were to fail to return the child within the 14 day period and
failed to apply for permission to appeal and a stay, he or she may well face enforcement
proceedings as the court-ordered provisions for the child’s return will have been breached. A
judge may not look too kindly on a respondent who alleges some prospect of a spurious
appeal in the future if it falls outside the timeframe for a permission application to be
mounted.

In the event that any permission for appeal is unsuccessful, the conditions of the original
return order will resume.

If permission for appeal is granted and thereafter, if the appellant is unsuccessful in their
substantive appeal, the original return order will stand and will remain in force. Its terms will
generally be amended to provide for the child’s return within the same timeframe. If the
original return order determined that the child should be returned within 14 days, the Court of
Appeal may well amend the return order to read that the child should be returned within 14
days of the date of the decision of the Court of Appeal. All other directions and undertakings
would be amended accordingly.

If permission for appeal is granted and thereafter, if the appellant is successful in their
substantive appeal, it is open for the respondent to appeal this decision to the UK Supreme
Court (albeit on a far more limited basis). In Hague and non-Hague abduction matters, there
are cases in which applicants have won in the High Court, lost in the Court of Appeal, but
thereafter won in the UK Supreme Court. In those circumstances the UK Supreme Court may
either remit the matter to High Court for further directions (as in the matter of Re J®), or may
well make its own return order with immediate effect (as in the matter of Re KL).

V: The jurisdiction to set aside a return order

A relatively recent development within Hague proceedings is the (arguably disputed)
jurisdiction of varying, amending or revoking return orders. This could occur when a return
order has been made, but since the making of the return order, there has been a material or
significant change of circumstances. This particular issue has been the subject of significant
litigation in the High Court, and may well be an issue that the Court of Appeal will determine
in greater detail in due course.

% In the matter of J (a child) [2015] UKSC 70
7 In the Matter of KL (A Child) [2013] UKSC 75

6
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Mr Justice Mostyn has previously phrased the test as being that where “either non disclosure
or a significant change of circumstances is demonstrated”®. In a similar non-Hague
abduction matter, Mr Justice Macdonald stated the test as being that the applicant is able “fo
demonstrate a change of circumstances, or material non-disclosure, relevant to the
evaluation of the welfare of the subject child such as to justify the setting aside of the order
as being in the child’s best interests””.

This can occur firstly in cases where an adolescent subject child feels they cannot return, or
refuses ‘point blank’ to return, following the making of a return order. Mature children on the
upper echelons of the Hague age scale cannot be forced or frog-marched to return, and in
cases where their views against a return are particularly entrenched, an application by them to
set aside the original return order may well take place. This could be based on an
intensification of a child’s objections, or that a return could be harmful to the child. A failed
attempt to return may have occurred; case law highlights examples of plans being made, only
for a child to refuse, run away, or lock themselves in a bathroom thereby thwarting any
attempt to return. When a child’s firmly-held views are however deeply enmeshed with those
of the respondent, the quandary faced by the Court will be even greater. The Court will have
to tread carefully between upholding return orders which are the product of fully-contested
and sound proceedings on the one hand, and the impasse caused of a competent, adolescent
child who cannot or will not return on the other.

An application to set aside can also arise in cases where the mental health of the respondent
has declined significantly since the making of the return order. That was the case in the
matter of TF v PJ'°, which concerned the applicant’s application for the return of the subject
child to Italy. The Court had initially ordered the child’s return, which was subject to an
unsuccessful appeal. Following a significant deterioration in the respondent mother’s mental
health, she then sought to set aside the original return order. In this case, the “sea change” in
the mother’s mental well-being was extremely severe; it was said by professionals that “the
obvious trigger for her current significant deterioration is her anxiety about having to return”.
She was therefore successful in setting aside the original return order.

In the matter of Re F'', the mental health of a 14 year old child declined significantly
following the making of a return order. In that particular matter, the High Court initially
determined that the subject child and her siblings should be returned to Hungary. The
respondent mother and 14 year old child then sought to appeal the decision, which was
dismissed in due course some months later. The child and Mother then sought to set aside the
decision, alleging that there had been a significant change in circumstances when the child
stated she could not fathom a return. This in due course was granted, and the original return
order was set aside. The effluxion of time between the making of the return order and the
attempts of actual return occasioned by a lengthy appeal process may well have been a factor
in this matter, highlighting the need for successful applicants to ensure that any orders should
be executed as speedily as possible and that any appeal is determined forthwith.

The very question as to whether a High Court judge has the jurisdiction to set aside or revoke
another High Court judge’s order is one that is subject to much debate. Those who oppose it

8 In re F[2015] 1 WLR 4375

° N v J (Power to set aside return order) [2017] EWHC 2752 (Fam)

' 7F v PJ[2014] EWHC 1780 (Fam)

"' Re F (4 Child)(Return Order: Power to Revoke) [2015] 1 WLR 4375
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cite that solely a higher court can interfere with a first-instance decision. It may well be that
future appellate guidance has an impact on the scope, if any, of the power to set aside or
revoke return orders.

VI: Enforcement proceedings: When a respondent refuses to return

In circumstances where an applicant has not only been successful in obtaining a return order,
but has also overcome the possible hurdles of a set aside application or an appeal, when then
can he or she do to ensure the child is returned if the respondent refuses?

The first port of call may be to apply for a collection order.

A collection order allows for a child to be retrieved from a named person or persons. It
empowers the Tipstaff to remove the child from the person holding him or her, and directs
him to deliver the child into the care of a nominated person.

If the child is found, the child will be placed in the custody of a named person. The order
permits the Tipstaff to enter premises to retrieve the child and to arrest anyone whom he has
reasonable cause to believe has disobeyed or obstructed the order; anyone so arrested must be
brought before the court as soon as practicable but in any event no later than the working day
immediately after arrest. The Tipstaff works in conjunction with local social services and/or
Police to ensure that a child will be removed from the care of one person and placed into
another.

In extreme cases, the Court can order that the child be removed from the respondent and
placed into foster care, pending the collection of the child by the applicant.

It is technically possible for such orders to be obtained without notice to the other party.
However, the Court will seldom grant them in this manner without good reason; one example
would be if there is evidence of the respondent ‘going to ground’ or otherwise absconding
with the child, and that the welfare of the child necessitates immediate intervention without
notice to the respondent.

The Tipstaff plays a central role in any enforcement proceedings. The Tipstaff has a vast
range of court-appointed powers, and he is the enforcement officer for all orders made in the
High Court. He holds jurisdiction throughout England and Wales. Every applicable order
made in the High Court is addressed to the Tipstaff in children and family matters (eg ‘The
Court hereby directs the Tipstaff of the High Court of Justice, whether acting by himself or
his assistants or a police officer as follows...”)'?. The Tipstaff may effect an arrest and then
inform the police. Sometimes the local bailiff or police will detain a person in custody until
the Tipstaff arrives to collect that person or give further directions as to the disposal of the
matter. The Tipstaff may also make a forced entry although there will generally be a
uniformed police officer standing by to make sure there is no breach of the peace.

Collection orders are draconian measures and are made in the rarest of cases. Before
attempting this, a Judge may seek to explore all other alternatives ahead of a return. A judge
may either make a collection order with a view to there being a further urgent hearing, or

2 FPR PD12D, 7.4
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make a collection order to apply with immediate effect for the child to be placed in the care
of the applicant.

A collection order for a further hearing would be structured as follows:

IT IS ORDERED THAT:

12.

13.

14.

15.

16.

17.

The child AA must be [placed into the care of the applicant] / [provided with
accommodation by the appropriate local authority] on a temporary basis,
namely until a further hearing of the court which must take place within three
clear working days after [the applicant’s care of the child] / [the provision of
such accommodation] begins.

If the respondent and/or any other person served with this order is in a
position to do so, he or she must each deliver the child into the charge of the

Tipstaff.

If the respondent or any other person served with this order is not in a
position to deliver the child into the charge of the Tipstaff, they must each.-

(a) inform the Tipstaff of the whereabouts of the child, and of the place at
which the child resides within England and Wales if such is known to
them; and

(b) also in any event inform the Tipstaff of all matters within their
knowledge or understanding which might reasonably assist him in
locating the child, and

(c) if it is requested by the Tipstaff, the address at which that person will
be living in England and Wales and (if practicable) a telephone
number and email address at which that person can be contacted.

The respondent and/or any other person served with this order must not (i)
remove or (ii) knowingly permit the removal of the child from the jurisdiction
of England and Wales.

The respondent and any other person served with this order must each hand

over to the Tipstaff (for safe-keeping until the court makes a further order) as

many of the following documents as are in his or her possession or control:-

(a) every passport relating to the child, including an adult's passport by
which the child is also permitted to travel, and every identity card,
ticket, travel warrant or other document which would enable the child
to leave England and Wales, and

(b) every passport relating to the respondent and every identity card,
ticket, travel warrant or other document which would enable the
respondent to leave England and Wales.

The respondent and/or any person served with this order must not (a) make

any application for, (b) obtain, seek to obtain, or (c) knowingly permit,
encourage or support any steps being taken to apply for, or obtain any

IAFL Page 53



18.

19.

20.

21.

passport, identity card, ticket, travel warrant or other document which would
enable either (a) the child, or (b) the respondent to leave England and Wales.

The respondent and any other person served with this order must, as soon as
is practicable after it comes to his or her knowledge inform the Tipstaff of any
information referred to in paragraph 14(a) and (b) above.

The respondent and any other person served with this order must, if
practicable before any such change takes place and in any event as soon as is
practicable inform the Tipstaff of any changes in the information provided by
that person pursuant to paragraphs 14 and 18 above.

This order or a faxed or scanned copy of it must be personally served upon the
respondent and upon any other person whom it is proposed to make liable
under it, but if the respondent or any other person refuses or evades or seeks
to evade personal service, the court will consider that he or she has been
validly served if the effect of the order has been brought to his or her
attention.

The obligations under paragraphs 12 — 14 above will continue until the
Tipstaff locates the child and the obligations under paragraphs 15 — 19
inclusive will continue until the court by further order provides otherwise, but
if the Tipstaff has not located the child by [the date 6 months after the making
of the order] this order shall lapse in its entirety.

For an immediate collection order, the order would be structured as follows:

The Tipstaff of the High Court of Justice, whether acting by himself or his deputy or

an assistant or a police officer, shall:

(a) As soon as practicable take charge of the child/children
AA, BB and CC and then [to place the children / child into the care of
the applicant] or [into the control of the appropriate local authority];;

(b) enter, if necessary by force, and search any premises in which he has
reasonable cause to suspect that [either / any] of the [children / child],
and/or the respondent to be present and which, after taking all
reasonable steps to do so, he remains unable to secure permission to
enter;

(c) whilst one or more of the entries referred to in sub-paragraph (f)
hereof remains operative, arrest any person whom he has reasonable
cause to believe has been served with the Collection Order and has
disobeyed any of the obligations imposed by paragraphs 13 — 16 of it,
and shall explain to that person the ground for the arrest and shall
bring him or her before the court as soon as practicable and in any
event no later than the working day immediately following the arrest;

(d) cause any person arrested pursuant to sub-paragraph (c) above to be
detained until he or she is brought before the court and, as soon as
practicable during any such period of detention, give to that person
the opportunity to seek legal advice;

(e) keep safely, until further direction of the court, any document handed
over to him pursuant to paragraph 16 of the Collection Order;

10
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1] initiate in respect of this direction and the Collection Order entries of
a Port Alert and on the PNC and WICU systems that are to remain
operative until further order of the court or until the Tipstaff is
satisfied that he has fully executed his primary duties under the
Collection Order whereupon he may cancel or amend the entries on
the expiration of at least two business days from the date upon which
he notifies the applicant either personally or through solicitors in
writing of his intention to do so, and

(2) inform the National Ports Olffice and the police of the powers
conferred by this direction on the Tipstaff acting by a police officer.

Alternatively, the Judge may otherwise wish to make a further return order or make further
directions with a tight timeframe, with a view to suspending the collection order until a
further attempt to return takes place. This should provide the respondent with sufficient
impetus to ensure the child’s return. It may be structured as:

1. The applicant’s application for a collection order is granted, but shall be stayed to
permit the respondent to return or cause the return of the child [name] to the
Jurisdiction of [state] by 23.59pm on [date].

2. In event that the Respondent fails to return the child pursuant to paragraph 1 above,
the matter shall be listed on [date] for further directions in relation to the collection
order.

The return date may be listed within 48 hours of the date by which the child is to return.

VII  Contempt of Court

Where a party fails to comply with a court order, or breaches an order, provided that the
procedural rules are followed, it is possible for an application to be made for the party in
breach to show cause why they should not be held in contempt of court. It is necessary to
show that there is a wilful non-compliance with the terms of the order.

In Hague Convention return orders it is good practice to attach a penal notice to the relevant
parts of the Order that prescribe the steps that the party should take to comply with the
order. A penal notice says:-

If you, [name] disobey this order you may be held to be in contempt of court and
may be imprisoned, fined or have your assets seized.

If any other person who knows of this order and does anything which helps or
permits you [name]to breach the terms of this order they may be held to be in
contempt of court and may be imprisoned, fined or have their assets seized.

Procedural steps have to be taken to ensure that the penal notice is personally served upon that
party. The application for a contempt also has to be served on that party. If a party is found in

contempt of court the Court holds a wide range of powers in order to punish the contempt.

These can include fines and unpaid work obligations, but what are more likely in the terms of a
Hague Convention breach is a term of imprisonment. A term of imprisonment can be up to 12

11
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months. In the case of wilful breach, if the party with whom the child is in the UK is held in
contempt of court and imprisoned, then, in the normal course, the left-behind parent will be
invited during to come to England and Wales to collect the child. As an immediate remedy the
child would normally be placed in the care of the local authority (social services) pending the
arrival of the other parent.

VIII: When a failure to enforce becomes a human rights issue

A further recent development has come in the form of litigation before the European Court of
Human Rights in this area. A steady flow of cases from Strasbourg have indicated the need
for expeditious execution and enforcement of child abduction return orders, and that a state
can be held to be in violation of an applicant’s rights to family life if the state fails to act with
the required speed.

The European Court has repeatedly highlighted the need for children proceedings to be
determined with speed, and states are required to balance the rights of abducted children and
applicants on the one hand with the rights to a fair trial on the other.

This was seen previously in GN v Poland"’. In this case, the Court came down firmly against
the state and its lax approach to enforcement.

Most recently, the case of Oller Kaminska v Poland'* highlighted the real pitfalls of
enforcement, here relating to an abduction from Ireland to Poland.

The Court firstly reaffirmed that the norms set down in Brussels II bis and in the Hague
Convention are all based on the overriding principle that in all decisions concerning children,
their best interest must be paramount (as per X v Latvia"). It went on to highlight that all
states were under a positive obligation to take all measures that could reasonably be expected
of them to enforce the decision ordering the child’s return, and the Polish Government
themselves conceded that non-enforcement of the Return Orders had constituted an
interference with the applicant mother’s right to respect for her private and family life.

When approaching the question of whether the Polish Authorities have taken all measures
that they could reasonably have been expected to take in order to ensure that the mother’s
family rights were recognised, the Court squarely came to the conclusion that Poland had
failed. In this matter, the proceedings for the enforcement lasted some nine months, which
directly contributed to the length of the stayed enforcement proceedings. Furthermore, the
enforcement proceedings suffered yet another long delay, owing to the appeal lodged with
the Supreme Court. As such, the enforcement of a first return order did not finish until
February 2012, notwithstanding having been issued in October 2009.

The Court therefore concluded that there was no enforcement of the second Return Order for
seven months, and that it effectively took the Polish Authorities over a year to decide that an
Irish Return Order was enforceable. During this time, the mother had absolutely no contact
with the child. Although there was some acknowledgement of the complexity of this matter,

3 (2171-14) [2016] ECHR 667

'* Oller Kaminska v. Poland - 28481-12 (Judgment - Right to respect for private and family
life) [2018] ECHR 70

1> X v Latvia (App No 27853/09)
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the Court was not impressed with an argument mounted by the Polish Government that this
contributed as a factor in the delay.

In actual fact, in relation to enforcement, it seems the applicant mother took matters into her
own hands. She travelled over to Poland, and when spending time with the child, the mother
effected a return to Ireland herself, in the midst of exhausting levels of litigation.

The Court went on to unanimously hold the state of Poland responsible for a violation of
Article 8 of the Convention, and furthermore, awarded the Mother €15,000 in relation to
damages, and a further €10,000 in relation to costs and expenses incurred by this application.
The question that does remain however is whether the child would have ever been returned to
Ireland, if the mother had not returned the child herself. Whilst the judgment of the
Strasbourg Court is understandably less detailed on that issue, the question does arise.

IX: Tips for successful applicants

In the light of the above, a number of issues of best practice arise in relation to the
preparation of cases with return orders, and indeed in relation to case management of Hague
proceedings as a whole. Some may include:

a. Issuing and engaging in proceedings swiftly: As with all children and child abduction
proceedings, being quick off the mark is vital. Securing a return order in weeks rather
than months or even years has obvious beneficial effects on the relationship between
the abducted child and the left behind parent. Enforcement orders follow in the same
vein.

b. Foreseeing any issues that could thwart a return: Great care should be taken to ensure
that all passports are valid and in date, well in advance of any return. If not, urgent
interim directions for the renewal of a passport must follow. Some countries
furthermore require six months’ validity on a passport before permitting entry. Visas
may also be an issue, not only for the child, but for anyone accompanying the child
upon return. This may well be an issue within proceedings as a whole; many foreign
nationals can find that applying for a visa to enter the UK is a long and expensive
process, which can hamper their ability to take part in proceedings, give live oral
evidence, or effect a child’s return. This should be identified as a possible issue as soon
as possible. Judges have been known at directions hearings to make respectful requests
of the British authorities to permit an applicant to enter the UK for the purposes of
attending a final hearing where required.

c. Securing a tight timeframe for return: Once successful, applicants and their solicitors
should be keen to ensure that all is in place for the child to return. At the final hearing,
applicants are best advised to come armed with provisional return flights within a
workable but robust timetable. Ensure that arrangements are made for any port alerts to
be lifted and for passports to be returned appropriately and in good time for the date of
return.

d. Having very detailed prescriptive court orders: leave no ‘wiggle room’; ensure all
orders are scripted to the letter in as much as is possible. Recite the provisional flights
or method of transport for a return, along with identified dates. Highlight who is to
return the child, and by what time.

13
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Remedying any failures to act: in the event that a respondent fails to do what he or she
has been ordered to do, ensure that this is immediately brought to the attention of the
Court and/or remedied as soon as possible.

Ensuring applicants can spend time with the child ahead of a return: where timeframes
and budgets permit, applicants are best advised to spend time with children ahead of
any return, particularly when the children are older. This may involve attending the
final hearing, or before where possible. Having ongoing and positive interim contact
with a child can prove to be the factor that ensures an older child feels comfortable
boarding a plane home.

Taking specialist local advice as soon as possible: this is vital to ensure that any
undertakings or orders will be appropriately followed and enforced across jurisdictions.
Only specialist local legal advice can help with this, to ensure that return orders are
obtained swiftly and enforced appropriately.

*kk

Anne-Marie Hutchinson OBE, QC (Hon.)
James Netto

Dawson Cornwell

May 2018
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April 2018
Enforcement of Return Order in Japan
Ayako lkeda

Where a child is taken to Japan from a foreign country by one parent without
the consent of the other parent, the left behind parent (“LBP”) may want to
file a petition (a “Hague return case”) for an order to return the child (a
“Hague return order”) under the Convention on the Civil Aspects of
International Child Abduction (the “Hague Convention”) in a Japanese court.
Japan joined the Hague Convention effective April 2014. If the foreign
country of the habitual residence of the child is one of the signatories to the
Hague Convention, the LBP can effectively file such an application.
Pursuant to the Hague Convention and its implementing law in Japan
(“Hague implementing law”), LBPs often successfully receive a Hague return
order by which the court orders the taking parent (“TP”) to return the child
to the country of the habitual residence of the child.

1 No contempt of court

In Japan, some TPs voluntarily return the child before or after receiving the
Hague return order. In many Hague return cases, the parties go through
mediation, which is sometimes successful: the TP returns the child on a
certain date pursuant to an agreement entered in the course of the
mediation.

Where mediation is not possible and a Hague return order is rendered, the
TP might not voluntarily return the child. In this case, since Japan does not
hold persons in contempt of court, there is no penalty even if the TP does not
comply with the Hague return order.

2 Enforcement of Hague return order

Enforcement is necessary in case of non-compliance with a Hague return
order. The Hague implementing law has provisions for enforcement by (a)
indirect compulsory execution and (b) direct enforcement by court execution
officer.

a. Indirect compulsory execution

Initially, a petition for indirect compulsory execution should be filed by the
LBP. Indirect compulsory execution is an order to pay a certain amount of
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money during the time the TP does not return the child. If the TP does not
have sufficient funds, this remedy is not effective.
In many cases, the TP appeals the indirect compusory execution order and it
takes a long time for the indirect compusory execution order to become final
and binding.
After the order of indirect compulsory execution becomes final and binding,
the LBP must wait for two weeks before filing for direct enforcement of the
Hague return order.

b. Direct enforcement by court execution officer
Once the petition for direct enforcement is filed and the order is made, a
court enforcement officer will go to the TP’s house and take the child to the
LBP so that the child can go to his or her country of habitual residence.
However, the court enforcement officer cannot use force on the child. For
example, if the TP embraces the child and does not let the child go,
enforcement would not be successful. There is no penalty.
Of the Hague return cases to date, no direct enforcement was successful (out
of six cases as of March 2018).

3 Habeas Corpus

We have a statute for habeas corpus, in which a person will be released from
illegal detention by emergency court proceedings. This is an extraordinary
measure but these proceedings are used when enforcement of the Hague
implementing lawdoes not work.

The TP is called to the court in these proceedings, and if the TP does not
comply, the TP may be detained. Therefore, habeas corpus is effective.

We have one Supreme Court case where enforcement of a Hague return
order was not successful and a writ of ~abeas corpus was denied on account
of the child’s objection in a lower court. The child was 13 years old. The
Supreme Court reversed the lower court’s decision and remanded the case.
The Supreme Court examined the case and concluded that the child’s
objection cannot be considered valid, as the child was isolated while living
with the TP, so the information given to the child was quite limited. The
Supreme Court also stated, where a Hague return order was not complied
with, it is, in principle, “conspicuously illegal.” (Supreme Court judgement
dated March 15, 2018).
http://www.courts.go.jp/app/hanrei_jp/detail2?id=87572
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4  Domestic cases

There are no clear rules for domestic cases (that is, a child was abducted in
Japan), if the child has to be returned by one parent to the other. The need
for rules on this matter is currently being discussed at the Legislation
Council for the Minister of Justice. As a matter of practice, a court
enforcement officer will visit the TP’s house and take the child from the TP.
Currently, no indirect compulsory execution is required before direct
enforcement. But otherwise, it is very similar to enforcement under the
Hague implementing law. It is sometimes unsuccessful and a writ of sabeas
corpus is sought in these cases.
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http://www.japaneselawtranslation.go.jp/law/detail/?ft=1&re=01&dn=1&c0=01&ia=03
&X=0&Yy=0&ky=%E5%9B%BD%E9I%IA%IBYE7%9IA%84%E3%81%AAYES%AD
%90%E3%81%AE&page=1

Act for Implementation of the Convention on the Civil Aspects of International Child
Abduction Tentative translation
Act No. 48 of June 19, 2013

Chapter IV Special Provisions of Civil Execution Act relating to Execution Procedure
for Return of Child

(Compulsory Execution of Return of Child)

Article 134 Compulsory execution of the return of child shall be carried out by the
method in which the execution court issues an order to have a third party implement the
return of child pursuant to the provision of Article 171 (1) of the Civil Execution Act
(Act No. 4 of 1979) or by the method prescribed in Article 172 (2) of said Act.

(2) Compulsory execution set forth in the preceding paragraph shall be implemented
on the basis of an authenticated copy of the final order to order the return of child which
has become final and binding (including those having the same effect as the final order
to order the return of child which has become final and binding).

(Limitation of Compulsory Execution due to Age of Child)

Article 135 Where the child has attained the age of 16, the compulsory execution under
the provision of Article 171 (1) of the Civil Execution Act (including the
implementation of the return of child based on the order under the provision of said
paragraph; hereinafter referred to as the “execution by substitute of the return of child™)
may not be carried out.

(2) The execution court, in the proceedings of the compulsory execution of the return
of child by the method prescribed in Article 172 (1) of the Civil Execution Act, shall not
order a payment of money under the provision of said paragraph for the reason that the
child is not returned after the date following the day on which the child attains the age
of 16.

(Preposition of Indirect Compulsory Execution)

Article 136 A petition for the execution by substitute of the return of child may not be
filed until two weeks have elapsed from the day on which the order under the provision
of Article 172 (1) of the Civil Execution Act became final and binding (where the
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elapse of a certain period to perform the obligations specified by said order comes after
the elapse of said two weeks, until the elapse of said period).

(Petition for Execution by Substitute of Return of Child)

Article 137 A petition for the execution by substitute of the return of child shall be
filed by specifying a person who is to return the child to the state of habitual residence
on behalf of the obligor (hereinafter referred to as the "return implementer").

(Order to Have Return of Child Implemented)

Article 138 An order set forth in Article 134 (1) shall be issued by designating a court
execution officer as a person who carries out necessary acts for releasing the child from
the care of the obligor and by designating the return implementer.

(Dismissal of Petition for Execution by Substitute of Return of Child)

Article 139 The execution court, where it finds it inappropriate in light of the interests
of the child to designate the person who is to be a return implementer set forth in Article
137 pursuant to the provision of the preceding Article, shall dismiss the petition set
forth in Article 137 without prejudice.

(Authority of Court Execution Officer)

Article 140 A court execution officer may carry out the following acts, in addition to
persuading the obligor, in the residence of the obligor or any other place possessed by
the obligor, as necessary acts for releasing the child from the care of the obligor:

(i) To enter the residence of the obligor or any other place possessed by the obligor and
to search for the child at such place, in which case, if it is necessary, to take a necessary
disposition to open a closed door;

(if) To have the return implementer meet the child or to have the return implementer
meet the obligor;

(iii) To have the return implementer enter the residence of the obligor or any other
place possessed by the obligor.

(2) A court execution officer, in any place other than those prescribed in the preceding
paragraph, when he/she finds it appropriate while taking into consideration the impact
on the physical and psychological conditions of the child, the situation of said place and
the surroundings thereof, and any other circumstances, may carry out the acts listed in
each of the items of said paragraph, as necessary acts for releasing the child form the
care of the obligor, with the consent of the person who possesses said place, in addition
to persuading the obligor.

(3) Necessary acts for releasing the child from the care of the obligor under the
provisions of the preceding two paragraphs may be carried out only when the child is
with the obligor.
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(4) A court execution officer, if he/she faces resistance when carrying out necessary
acts for releasing the child from the care under the provision of paragraph (1) or (2),
may use force or request police assistance in order to eliminate such resistance.

(5) A court execution officer, notwithstanding the provision of the preceding paragraph,
shall not use force against the child. Where there is a risk that use of force against
persons other than the child would cause physical or psychological harm to the child,
the same shall apply to said persons.

(6) A court execution officer, in carrying out necessary acts for releasing the child from
the care under the provision of paragraph (1) or (2), may give necessary instructions to
the return implementer.

(Authority of Return Implementer)

Article 141 A return implementer may carry out necessary acts, such as providing care
for the child, in order to return the child to the state of habitual residence.

(2) The provision of Article 171 (6) of the Civil Execution Act shall not apply to the
proceedings of the execution by substitute of the return of child.

(Cooperation by Minister for Foreign Affairs)

Article 142 The Minister for Foreign Affairs may provide necessary cooperation, such
as attendance, with regard to the execution by substitute of the return of child.
(Inspection of Record of Execution Case, etc.)

Article 143 The provisions of Article 62 shall apply mutatis mutandis to the request of
inspection, copying or reproduction of the record of the case pertaining to the
compulsory execution of the return of child, issuance of an authenticated copy,
transcript, or extract thereof, or issuance of a certificate of matters concerning said case.
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In Australia the need to enforce return orders is the exception rather than the
rule.

There is an extremely high rate of compliance when return orders are made.

According to the Attorney-General’s Department (which acts as the Australian
Central Authority), this is in large part due to the detailed drafting of practical
arrangements and well-considered proposals to facilitate the return of the child,
including clearly articulated conditions and undertakings to ensure the prompt
and “safe harbour” or “soft landing” return of the child and taking parent.

This paper is in four parts. Part A gives an overview of the Australian legislative
framework in relation to The Convention of 25 October 1980 on the Civil Aspects
of International Child Abduction, (“the Convention”)." Part B discusses the
approaches that have been used and which have contributed to a greater
compliance with return orders and a minimisation of the need for enforcement
proceedings. It will outline the practical ways in which the Australian Courts and
practitioners facilitate the return of the child. Part C presents an overview of the
range of enforcement measures parties can engage to seek redress for non-
compliance of orders. Finally, Part D touches on the implications for Japan and
provides a short summary of how to prepare for proceedings.

A: THE AUSTRALIAN PERSPECTIVE
A.1 Brief overview

On 29 October 1986 Australia ratified the Convention, which entered into force
on 1 January 1987. The Convention is currently in force between Australia and
83 States, including Japan.

The fundamental role of a court exercising jurisdiction under the Convention is
not to determine issues of custody or parental rights — it is to determine an
application for return of a child removed from their home State or retained in

11343 UNTS 89
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Australia in breach of rights of custody of a parent in their home State, to enable
the courts of that State to determine custodial and other rights in accordance
with its domestic laws.

Ensuring the safe and prompt return of the child to the place of habitual
residence is accordingly fundamental to the work of the Australian courts and
the Central Authority.

A survey conducted by Professor Nigel Lowe and Victoria Stephens? to inform
discussions at the Seventh Meeting of the Special Commission shows that in
2015 Australia had 45 incoming return applications and 63 outgoing return
applications. Approximately 22 percent of these were judicially determined.
Seventy-seven percent of the overall Hague applications involved taking
mothers. In comparison, Japan had 21 incoming return applications and 24
outgoing return applications — and 17 percent of the overall return applications
were judicial returns. Ninety percent of the applications involved a taking
mother.

A.2 Statutory framework

The overarching Australian legislation governing the affairs of couples on
relationship breakdown is the Family Law Act 1975 (Cth) (“the Act”).

The Convention has been incorporated into Australian law through the Act
pursuant to Section 111B. The Family Law (Child Abduction Convention)
Regulations 1986 (Cth) (“the Regulations”) give effect to the Act and include
“‘necessary and convenient” provisions to facilitate Australia’s performance of
its obligations under the Convention (Section 111B(1)) .

Regulation 1A(2)(c) stipulates that the Regulations are intended to be
construed: “recognising that the effective implementation of the Convention
depends on the reciprocity and mutual respect between judicial or
administrative authorities (as the case may be) of Convention countries.”

The Regulations provide for the making of a “return order” under Part 3 of the
Regulations for the return, under the Convention, of a child who has been
removed to, or retained in, Australia.

In line with Article 12 of the Convention, the Court must “order the return of the
child forthwith”.

2 Nigel Lowe and Victoria Stephens, A statistical analysis of applications made in 2015 under the
Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction — Global
report (provisional edition, pending the completion of the French version), 2017.
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The exceptions to return (or defences) outlined in Articles 13 and 20 of the
Convention, have been incorporated into the Regulations and are as follows:

o The requesting parent was not exercising rights of custody: reg 16(3(a)(i)

o The requesting parent consented to or acquiesced in the removal or
retention of the child: reg 16(3(a)(ii)

o There is a grave risk that the return would expose the child to physical or
psychological harm or place the child in an intolerable situation: reg
16(3(b)

o The child strongly objects to the return and is of an age and degree of

maturity where it is appropriate to take their views into account: reg
16(3(c)(i)-(iii); and

o The return would not be permitted by Australia’s fundamental principles
relating to the protection of human rights and fundamental freedoms: reg
16(3(d).

Establishing one of these defences enlivens the Court’'s powers to refuse to
order a return. This is a discretionary power, with the best interests of the child
as the fundamental consideration in the exercise of the discretion.

Under the laws governing the Convention, if Hague-related proceedings have
commenced within a year of the removal or retention of a child, and one of the
defences is not made out, it is mandatory to return the child to his or her State
of habitual residence.

The Court has the power to impose conditions, or undertakings, for the return
of the child.

An order for return may be also be discharged,— and a circumstance may arise
which makes the order for the return of the child no longer relevant.

An order discharging a return order, or part of a return order, may be made only
if the Court is satisfied that:-

o All parties consent to the discharge;

. Circumstances have arisen since the return order was made which make
it impractical for it to be carried out;

o Exceptional circumstances exist justifying the order being discharged; or

. The discharge application was filed more than a year after the return order
was made or any appeal against the return order determined.
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If the Court makes a return order, an application for it to be discharged (pursuant
to Regulation 19A) may be made by the Central Authority or other person,
institution or body that has instituted the application, or by the respondent.

A.3: The role of the Central Authority

Hague Convention applications are initially dealt with by the Australian Central
Authority (“Central Authority”) who delegates its powers to the State Central
Authority (“SCA”) in each of the six States and two Territories.

The Central Authority, through the SCA, prosecutes return proceedings.
Section 111B of the Act provides that:

(1C) A Central Authority within the meaning of the regulations may
arrange to place a child, who has been returned to Australia under the
Convention, with an appropriate person, institution or other body to
secure the child's welfare until a Court exercising jurisdiction under this
Act makes an order (including an interim order) for the child's care,
welfare or development.

(1D) A Central Authority may do so despite any orders made by a court
before the child's return to Australia.

Regulation 5(c) requires the Central Authority “to do everything that is
necessary or appropriate to give effect to the Convention in relation to the
welfare of a child on the return of the child to Australia”.

If a child is removed from or retained in Australia, the Central Authority may
apply for a range of orders including “any other order that [it] considers
appropriate to give effect to the Convention”: (reg 14(1)(a)(iv)).

B: PRACTICAL APPLICATION

There are a number of ways practitioners, in conjunction with the judiciary, can
facilitate the safe return of a child. These include developing conditions for
return, agreeing to undertakings and/or garnering the assistance of the
International Hague Network Judges.

B.1 Conditions to return

The Court has the power to impose conditions for the return of the child. If the
Court decides to order for the child’s return, it may elect to apply conditions that
are considered necessary to facilitate that and to protect the child on return.
They are often referred to as “safe harbour” or “soft landing” arrangements.
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In an application where a child has been removed to Australia, the Court is able
to make “any other order that [it] considers to be appropriate to give effect to the
Convention” (reg 15(1)(b)). Further, under reg 15(1)(b), a Court may include in
such order “a condition that [it] thinks appropriate to give effect to the
Convention”.

Regardless of whether the grave risk exception under Article 13(b) is being
relied upon by the taking parent, conditions to return can be imposed.

Primarily, conditions to return are a delicate balance between maintaining the
role of the Court in the jurisdiction that the child is returned to, and ensuring that
safeguards are put in place for the child and the taking parent on the return.
Certain jurisdictions, including the USA, take a different view on conditions
precedent in relation to the support they may provide to the returning (abducting)
parent.

In State Central Authority & Daker [2008] FamCA 1271 (“Daker”’) her Honour
Justice Bennett considered the precondition to return the child to Israel (in the
context of Article 13(b) grave risk of harm exception). Citing Lord Donaldson of
Lymington MR in C v C (Abduction Rights of Custody) [1989] 1WLR 654 (at
664) she observed (at [66]):

“.... Save in an exceptional case, our concern, ie the concern of these
courts, should be limited to giving the child the maximum possible
protection until the courts of the other country ... can resume their normal
role in relation to the child.”

Her Honour continued:

“[70]. | accept the concept of easing the returning mother and child back
into the country in which they were both habitually resident prior to the
wrongful retention. The abduction provisions in the 1980 Convention are
a means to an end, not an end in themselves. It is obviously for the benefit
of the child that the transition between countries should be as smooth and
as comfortable as the circumstances of the case allow. However, any
attempt by this Court to regulate the conduct or circumstances of the
parents once the child has left Australia needs to operate only until a court
of competent jurisdiction in the other state can be seised of the matter
and must, | think, not impinge on the powers of that court to make relevant
orders on the proper and timely applications that could, and should, be
made by the parties. In my view, the conditions which can be properly
imposed on return orders made under the 1980 Convention, should be
marked as much by appropriate restraint and respect for the operation of
law in the requesting state as they are for the reasonable needs of the
returning party and child in the immediate to short term.
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[71]. ..... Notwithstanding the findings of this court, it is prudent to attach
some conditions which provide some protection and comfort for the child
[and the mother] when they return to Israel.”

Conditions may be quite varied — and it is up to the taking parent to consider
what those conditions might be to ensure the safe return of the child, including
the arrangements once the child is back in their home State.

It is important that each party consider what “soft landing” arrangements should
be in place in the event that their application fails. Taking steps to prepare for
either outcome ensures the focus remains on the needs of the child and results
in @ more child-centred approach. Developing appropriate conditions to return
can also be an effective means of identifying those matters which are important
in order to return the child to the home State.

Examples of conditions to return may include payment by the left-behind parent
of the airfares for the returning parent and child, or the provision by the left-
behind parent of an amount of money to cover the immediate needs of the taking
parent in relation to accommodation and food on their return.

One of Australia’s most high-profile Convention cases is Department of
Communities (Child Safety Services) & Garning [2011] FamCA 4853 known
as the “Italian Girls’ case”. The case was heard in the Family Court, and on
appeal to the Full Court of the Family Court and the High Court of Australia.

The Italian Girls’ case involved the wrongful retention of four Italian girls (aged
8, 9 12 and 14) in Australia by their Australian-born mother who had returned
with her from Italy for a one-month holiday. The couple had a fifth daughter who
had died when she was an infant, which had resulted in the father experiencing
bouts of depression. Both parties were granted custody of the children under
Italian law. Initially, in her application, the mother opposed the return of the
children on the basis of the father's consent and acquiescence. She also
invoked the “grave risk” exception on the basis that returning the girls to Italy
would put them at physical or psychological harm due to the father’'s mental
health. Finally, she raised the children’s views and objection to returning.

The trial Judge, Justice Forrest found that:-

J The father had not given his consent or acquiesced to the children
remaining in Australia;

3 See also, Garning & Director-General, Department of Communities (Child Safety Services)
[2012] FamCAFC 35; RCB as litigation guardian of EKV, CEV, CIV and LRV v The Honourable Justice
Colin James Forrest [2012] HCA 47.
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o There was insufficient evidence to determine that the father posed a
grave risk; and

o The children had not reached an age or degree of maturity to take their
views into account.

At the conclusion of his judgment, his Honour noted (and made orders
accordingly):-

“[128]. Conscious of the fact that | have the power to order any conditions
that | consider necessary to give effect to the Convention, mindful of the
mother’s evidence about her financial circumstances prior to leaving Italy
and noting the submissions of counsel for the Central Authority that |
could make orders returning the children subject to a condition that some
financial provision for the mother’s needs be put in place to secure the
return of the children to ltaly, | have determined that | will make an order
returning the children to Italy conditional upon the provision to the mother,
prior to her departure for Italy and, only on the basis that she actually is
returning to Italy with the girls, of the sum of AUD$8,000 for her and the
children’s immediate support upon return to Italy.

[129]. | consider that amount of money such as shall allow her to
immediately re-accommodate herself and the four girls and support
herself and them whilst she is resolving, in the short term, ongoing
parenting and financial support arrangements with the father.”

The mother appealed the decision, on a range of grounds, including an
application to admit further evidence, all of which were dismissed by the Full
Court of the Family Court and subsequently, by the High Court of Australia.

Developing conditions to return should be done early on in proceedings to
ensure they are comprehensive and are able to be met, as well as to enable
procedural fairness. This reduces the risk of frustrating the purpose of the
Convention, and fosters the prompt return of the child taking place.

As the High Court observed in DP v Commonwealth Central Authority; JLM
v Director-General NSW Department of Community Services (at [40] per
Gaudron, Gummow and Hayne JJ)

“ .. care must be taken to ensure that the conditions are such as will be
met voluntarily or, if not met voluntarily, can readily be enforced”.

When developing conditions for return it is important to consider the following
factors:

o Are the conditions to return simple and straightforward?
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o What are the practicalities of fulfilling the condition? If it is impracticable
the Court may not impose it.

o When are the conditions to be fulfilled? Is it a condition precedent to
return?
) What is the risk of relying on the conditions being met after the return? It

is preferable to have conditions that can be complied with prior to the
child’s return?

o How long will it take to apply the conditions? They should normally apply
only in the short term, as otherwise it may interfere with the functions of
the Court or authorities in the State of habitual residence.

While the left-behind parent may through their application propose conditions, it
is the role of the Central Authority to inform the Court about which conditions
being sought by the other party, if any, the left-behind parent will be able to
comply with.

In Secretary, Department of Family and Community Services & Hilton
(“Hilton”) [2015] FamCA 849, Kennedy Partners represented the applicant
father who was seeking the return of his two-year child to Norway following the
wrongful removal by the mother to Australia. The mother relied upon the grave
risk defence pursuant to Reg 16(3)(b) of the Regulations. In his affidavit the
father proposed a list of the actions he would do to ensure the safe return of the
child. These actions readily translated into the orders made by Justice
McClelland, who made a conditional order for the return of the child. The orders
included conditions and undertakings as follows:-

“4. The following conditions apply in relation to the Order for the return of
the child, being Order 1 above:

4.1. That the Central Authority facilitate the father in furnishing a
written undertaking to the Court, on or before 4pm on 16 October
2015, that he:

4.1.1. has done all things necessary to withdraw the criminal
proceedings pending in Norway in respect of the respondent
mother removing the child from Norway without his knowledge or
consent;

4.1.2. will not voluntarily support any punishment or committal of
the respondent mother in respect to any contempt of the Norwegian
Court;
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4.1.3. undertakes to pre-pay for airline tickets for the respondent
mother and the child to travel from Sydney to Town H, Norway. If
needed, the father undertakes to accompany the respondent
mother and child or to accompany the child on his own during the
return;

4.1.4. will vacate the home at Town H, Norway and make it
available to the respondent mother and the child. The father will
continue to service the mortgage and outgoings in respect of the
home. It is noted that there is a wireless internet connection at the
home which will be made available to the respondent mother;

4.1.5. will make a motor vehicle available to the respondent mother
and continue to meet all expenses related to that vehicle;

4.1.6. will make a mobile telephone and subscription available to
the respondent mother;

4.1.7. has maintained a place for the child at a pre-school in
Norway. He will continue to pay any fees and charges associated
with the child’s attendance at the pre-school when the child returns
to Norway; and,

4.1.8. undertakes to provide financial support for the child and the
respondent mother from the day of their return to Norway, which
includes covering their indexed costs equating to 2380 Norwegian
Krone (NOK) per month for the child and 4590 (NOK) for the
respondent mother. It is noted that these amounts may be reduced,
subject to any welfare entitlements the respondent mother and the
child may be entitled to in Norway.

5. That the Central Authority cause the father’s written undertakings the
subject of these Orders to be lodged at the Sydney Registry of the Court,
and furnish copies thereof by mail or email to the mother.”

In the event, the mother chose not to accompany the child back to Norway. The
child continues to reside in the father’s sole custody there, and the mother has
made no attempt to see or contact the child since the return.

There is little value in crafting conditions to return if there is no capacity for both
or either party to satisfy them. In Arthur & Secretary, Department of Family
& Community Services and Anor (2017) FLC 93-781, the Full Court (Bryant
CJ, Thackray and Austin JJ) observed:

‘192]. Whatever may be the position where a defence has been
successfully raised, we do not consider it proper, when making a

IAFL Page 74



mandatory return order, to impose conditions that cannot be met. The
discretion to impose conditions has to be exercised having regard to the
purpose of the Regulations. As this Court said in Wolford & Attorney-
General’s Department (Cth) [2014] FamCAFC 197:

75. We should observe that unlike McDonald [& Director-
General, Department of Community Services NSW (2006) FLC
1193-297] or DP v Commonwealth Central Authority, this is not a
case where a grave risk of harm was otherwise established. It
follows that in making it easier for children in their place of habitual
residence, undertakings or conditions should not be imposed which
are unnecessary or, rather than give effect to the Abduction
Convention, undermine it.

[93]. As Butler-Sloss LJ has said, conditions also must not be used “to try
to clog or fetter, or, in particular, to delay the enforcement of a paramount
decision to return the child”. Similarly, the High Court has said that
conditions must be such that they “will be met voluntarily or ... can readily
be enforced”.

In this case, the first instance judge had adjourned the application for return
orders of the child to New Zealand to enable consideration of “the terms of the
order ... or any conditions or undertaking required for that order”. The primary
judge went on to impose eight conditions including a requirement for particular
undertakings to be given. The father, on appeal, challenged the orders. He
submitted he was not able to fulfil certain conditions and sought that they be set
aside. He argued that the orders were ultra vires because he could not meet
the cost of the conditions, and thus would not be able to facilitate the return the
child, which would therefore not give effect to the Convention. He further
contended the orders were too vague to be enforceable.

The Full Court found that the father’s inability to satisfy the conditions would
result in the failure of the child to be returned New Zealand. Their Honours
concluded that in the circumstances of this case it was not appropriate to impose
additional conditions in relation to expenditure of funds by the father, and the
controversial conditions were set aside.

B.2: Undertakings

In addition to conditions to return, it is possible to seek undertakings from the
left-behind parent — particularly if there is a concern in relation to the welfare of
the child, or the taking parent, immediately upon their return to the State of
habitual residence.
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For example, in the Italian Girls’ case (supra), to facilitate the girls’ return the
father gave an undertaking to withdraw criminal proceedings against the mother
in the Italian courts for having unlawfully retained the children in Australia.

In Townsend v Director-General, Department of Families, Youth and
Community Care (1999) FLC 92-842 (at 85,857-85,858) the mother resisted
orders that the two children be returned to the USA where custody proceedings
would take place, and appealed on the grounds that the trial judge erred in
requiring the father to make undertakings rather than the Court imposing
conditions.

The trial judge made the following orders:-

"PROVIDED the FATHER files an Undertaking in Form 41A in this Court
and, in respect of Undertakings in paragraphs (c), (d), (e) and (f) carries
them into effect:

(a) that he agrees and will agree to a Stay of the Orders, if any, of the
courts in the United States of America, relating to the custody of the
children and he will not remove, nor support the removal, of the children
from the care and control of the MOTHER until the issue of custody is
heard and determined by those Courts;

(b) that he agrees to co-operate with the MOTHER to ensure that the
Courts of the United States of America determine the issue of custody of
the children without delay;

(c) that he will take all necessary steps to support the MOTHER's
applications to Immigration authorities in the United States of America for
her and the children to return to and remain in that country as long as
necessary to enable the issue of custody of the children to be heard and
determined by the Courts of that country;

(d) that he will pay to the Australian Central Authority sufficient moneys
to pay for airline tickets from Australia to the United States of America for
the MOTHER and the children;

(e) that he will pay to the Australian Central Authority for the payment to
the MOTHER the sum of $US5,000 to cover the initial cost of temporary
accommodation for the MOTHER and the children;

(f) that he will pay to the Australian Central Authority for payment to the
MOTHER the sum of $US5,000 to cover the initial cost of living expenses
for 14 days for the MOTHER and the children.
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IT IS ORDERED:

(1) That the children, [ALT], born 22 June 1994 at Brisbane, Australia and
[ TDT], born 3 April 1993 at Brisbane, Australia be forthwith returned
to the country of the United States of America.”

In this case, Ellis ACJ and Chisholm J held that the determination of whether to
require undertakings or impose conditions was a matter of discretion:

‘[61]. The husband's affidavit had indicated a willingness to adhere to
these conditions. However in our view it was a matter for his Honour to
consider which conditions if any he thought it proper to impose, or what
undertakings to require, and we are not persuaded that he fell into error.
In particular, in the absence of evidence as to United States law and
practice on the matter, we see no reason to assume that the undertakings
required by his Honour would be less effective in carrying out the intent
of the Convention than orders expressed as conditions.”

In the case of Daker (supra) the Court made the return orders conditional upon
the requesting parent — in this case the father — also agreeing to provide the
mother, via the State Central Authority, with a written undertaking that he would
not take legal action in Israel in relation to the care of the child until the mother
has arrived in Israel, and then only on not less than 30 days notice to the mother.

See also Department of Family and Community Services & Gaudin [2017]
FamCA 767,* where an application was made for the return of the two children
to the United States. The taking mother relied on the grave risk defence (which
was not made out) and maintained the children had become stateless when the
parties had formed a mutual intention that they were no longer habitually
resident in the United States. She also made it clear that, regardless of the
outcome, she would not return to the USA. Justice Watts at first instance made
orders for the return of the children; and in the event the mother decided to
return with the children, his Honour made orders placing conditions upon the
mother and outlined detailed undertakings required from the father in relation to
the return. The undertakings included:

“2.2. In the event the mother gives that notice [to return to the United
States] to the Department, the father is to provide to the Respondent and
the Applicant an undertaking in writing that he will:

2.2.1. Not file any application or motion in the Circuit Court of State
D (Family Court Branch) for the mother to be dealt with for

4 Kennedy Partners provided advice and counsel to the father’s attorneys in Australia and the USA and

liaised with the Australian Central Authority on the father’s behalf.
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contempt or contravention of the current ex parte orders that the
mother return the child or any related order;

2.2.2. Not do anything or sign any document that would have the
effect of commencing or continuing proceedings against the mother
for contempt or contravention of court orders in the Circuit Court of
State D (Family Court Branch) arising from any conduct of the
mother to up until the date of the implementation of the return order;

2.2.3. Suspend all divorce proceedings until final parenting orders
are made in the United States of America;

2.2.4. Prior to the mother and children’s return to State D, seek a
variation of the current ex parte orders so that upon the
respondent’s return the children shall be physically placed with her
until further orders are made by the Circuit Court of State D (Family
Court Branch);

2.2.5. Do all things and sign all documents to seek expedition of
the current family law proceedings in the Circuit Court of State D
(Family Court Branch);

2.2.6. Until orders or rulings with respect to child support are made
by a Court of competent jurisdiction, or the appropriate agency or
authority in State D:

2.2.6.1. Pay an amount of USD$3,300 per month by way
of child support;

2.2.6.2. Pay C’s child care fees at E Centre (the
Company F child care facility);

2.2.6.3. Pay B’s school fees;

2.2.6.4. Do all acts and things to ensure that the mother
and children remain beneficiaries of his health insurance
plan.”

In the event the mother chose to remain in Australia, and the children were
returned to the care of the father in the United States.

However, unlike conditions precedent discussed above, an undertaking given
to an Australian Court is not enforceable in the foreign Court (nor in the
Australian Courts if the party breaching the undertaking is not present in, or
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does not return to, Australia). As the Honourable Justice Bennett has noted in
relation to undertakings:®

“A simple undertaking offers no meaningful protection for a child when the
undertaking is given to a court in a jurisdiction to which at least one parent
never thinks they will have to return. Accordingly, undertakings do not
figure in my disposition of matters. An exception would be where | accept
an undertaking to record an expression of intention about otherwise
unenforceable matters such as a left-behind parent warranting that he or
she will not cooperate with any criminal prosecution of the taking parent,
in the home state. That may be of some evidentiary value.”

B.3: Direct Judicial Communication

An alternative approach to facilitating the safe and prompt return of the child is
to seek assistance through the judiciary.

The operation of the Convention can be facilitated through the International
Hague Network of Judges. The role of a Network Judge includes:-

o To promote child protection collaboration and direct judicial
communication

o To cooperate with all professionals involved in child protection matters,
especially with the Central Authorities

Many contracting States, including Japan and Australia, have one (or more)
designated Network Judge(s). Judge Hironori Wanami, Judge Tomoko
Sawamura, and Judge Yoshiaki Ishii — all from the General Secretariat,
Supreme Court of Japan, Tokyo — are the designated International Hague
Network Judges for Japan. Justice Victoria Bennett AO is the principal Hague
Network Judge for Australia

Direct communication between judges in each jurisdiction can assist with
arrangements regarding return orders, including scheduling hearings in the
home State upon return. In addition, short-term parenting arrangements can be
established in the home State prior to the matter being listed for interim
decisions.

In Article 13 cases, cooperation between the Network Judges may be of
assistance in working between States to accept and enforce undertakings even

5 The Honourable Justice Victoria Bennett, “Legal Framework and Operation of the Hague 1980 and
1996 Conventions, (Presentation delivered at the Symposium on Cross-Border Disputes Involving
Children: Perspective on Family Disputes Involving Children in a Globalised Society, Singapore, 2016).
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though there are generally no consequences for their breach. Safe harbour
orders and complementary orders (or mirror orders) can also be made.

C: ENFORCING THE RETURN OF THE CHILD
C.1 Enforceability measures

Applications for enforcement of return orders are part of the role of the Central
Authority.

If an order is not complied, with an application is made to the Court to redress
the non-compliance. As mentioned above, this is not common in Australia due
to the high level of compliance by the taking parent with orders to return the
child to his or her place of habitual residence. If the Central Authority returns to
Court it is usually for the purpose of varying the orders when the circumstances
of the parties have changed. This might include the taking mother falling
pregnant to a new partner and being subsequently unable to travel; the child’'s
grandparents becoming unwell and needing care and assistance by the taking
parent; or financial constraints which have arisen.

However where enforcement is required, the Family Law Rules 2004 provide
the following measures:-

a) Location and recovery orders

b) Warrants for arrest

c) Applications for contravention of orders
d) Contempt of Court

C.2 Location and recovery orders

The Central Authority can apply for a location order in relation to a Convention
matter.

Location orders require a person who has information about the child’s
whereabouts to provide that information to the Court.

Recovery orders are made under Section 67Q of the Act. A recovery order is
an order:-

(a) requiring the return of a child to:
(i) a parent of the child; or

(i) a person with whom the child is to live under a parenting order; or

IAFL Page 80



(iii) a person with whom the child is to spend time under a parenting order;
or

(iv) a person with whom the child is to communicate under a parenting
order; or

(v) a person who has parental responsibility for the child.

(b) authorising or directing a person or persons, with such assistance as he, she
or they require, and if necessary by force, to stop and search any vehicle, vessel
or aircraft, and to enter and search any premises or place, for the purposes of
finding a child;

(c) authorising or directing a person or persons, with such assistance as he, she
or they require, and if necessary by force, to recover a child;

(d) authorising or directing a person to whom a child is returned, or who recovers
a child, to deliver the child to one of his or her parents; or a person who has
parental responsibility for the child;

(e) giving directions about the day-to-day care of a child until the child is returned
or delivered to another person;

(f) prohibiting a person from again removing or taking possession of a child;

(g) authorising the arrest, without warrant, of a person who again removes or
takes possession of a child;

The child’s best interests is the paramount consideration when determining
whether to make a recovery order.

The Australian Federal Police administer recovery orders and are responsible
for their enforcement. The Central Authority has standing to make an
application.

An application for a recovery orders typically addresses details of:-

. The order breached
. The last known whereabouts of the child
° Efforts made to locate the child, including information about those who

might be harbouring the missing parent
J Any welfare concerns arising from the wrongful retention of the child

o A brief history of the relationship between the parent and the person the
child is presumed to be with

o A summary of previous Court hearings and family law orders
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. Particulars about the child and where he/she usually lives

. Where the child might be and the basis for that belief

o Why it is in the child’s best interests to be returned to the parent
o The likely impact on the child if a recovery order is not made
. Any other factors relevant to the case

The Court regards recovery order applications as urgent and will balance this
urgency with the time taken to hear the matter. In Tokely &Tokely (2014) FLC
1193-601, where the matter was adjourned for four months in a context where
the evidence suggested the child was at risk of psychological harm and an
urgent hearing was required, the Full Court of the Family Court (Thackray, Ryan
& Aldridge JJ) observed:

“[49]. Section 67U of the Act empowers the court to make a recovery
order. The term recovery order is defined by s 67Q. As is made plain by
s 67V, in deciding whether to make such an order, the paramount
consideration is the best interests of the child. The purpose is to restore
a child to a person with whom the child is to live, spend time with and so
on in accordance with s 67Q.

[60]. In adjourning the matter for so long the trial judge was required to
consider those interests. | accept the submission of the mother that the
delay in this matter did not address the urgent nature of a recovery order
and ran the risk of the subsequent hearing being more in the nature of an
interim parenting application rather than a recovery order application.”

By their very nature, the impact of recovery orders can be traumatic for the child
and the Court is reluctant to make orders unless the justification for them is
sound. Courts will look to the alleged risk to the child. As Judge Altobelli of the
Federal Circuit Court noted in Drew & Jensen [2017] FCCA 656:

“195]. ... Nowhere in ... the Father’s Affidavit ... does he discuss the
alleged risks to the children that he asserted in his first Affidavit and in the
Notice of Risk that justified the urgent ex parte drastic order. What
happened to the Father’s concerns about the Mother’'s mental health?
What happened to the Father’s concerns about the Mother’s physical
abuse of X? What happened to the Father’s concerns about the children
being removed from the country? They are the sort of concerns that might
warrant consideration of a recovery order.”
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When a child is returned to the person applying for the recovery order, the
person seeking the recovery is to give notice to the court (s 67Y of the Act) and
if a location order is in force, to the person the location order applies to.

The question of who bears the cost of such an order was determined in Re F
(Hague Convention: Claim for Expenses) (2007) FLC 993-335. The father
appealed against orders dismissing his application for payment of costs in
relation to recovery proceedings for the return of a child to the USA following
the wrongful retention of the child by the mother in Australia. The appeal was
dismissed by the Full Court on the basis that s 117AA of the Act does not permit
an order for expenses to be made against the State Central Authority.

C.3 Warrants for arrest

An alternative avenue for enforcement is through the issue of an arrest warrant.
The Central Authority is able to apply for an order for the issue of a warrant
under Reg 14 of the Regulations. Pursuant to Reg 31 a warrant

“(a) authorises a person named or described in the warrant, with such
assistance as is necessary and reasonable and, if necessary and
reasonable, by force:

(i) to find and recover the child; and

(ii) if the person reasonably believes that the child is in, or on, a vehicle,
vessel, aircraft or premises and the circumstances are so serious and
urgent that the entry and search of the vehicle, vessel, aircraft or
premises is justified:

(A) to stop, enter and search the vehicle, vessel or aircraft; or
(B) to enter and search the premises; and
(iii) to deliver the child to the person named in the warrant ...”

In the Italian Girls’ case (supra), warrants were issued for the Australian
Federal Police to remove the children from the mother and return them to Italy.
Despite having her appeal dismissed in both the Full Court of the Family Court
and on an application for Special Leave to Appeal in the High Court of Australia,
the mother still refused to return to Italy with the children.

The original orders made by Forrest J were stayed until the appellate Full Court
had made its determinations. On 4 May 2012, Forrest J made further orders
which were not opposed by the mother. They provided for the mother to deliver
the four children to Brisbane International Airport at a time and date nominated
by the State Central Authority and not before 16 May 2012. The orders gave
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sufficient time allocation for the mother’'s High Court application to be filed,
heard and determined.

However, on 14 May 2012, two days before the children were meant to return
to ltaly pursuant to the orders, the girls disappeared. The State Central
Authority made an urgent application for an arrest warrant to issue pursuant to
Reg 31 of the Regulations. The warrant was issued based on the maternal
grandmother having made serious threats to the girls’ health and safety,
including threats to their lives as well as their mother’s.

The warrant authorised: “law enforcement authorities in the State and the
Commonwealth to take possession of the four children as soon as they may be
located by such law enforcement authorities, and for a further order that once
recovered pursuant to that warrant the children live with a person nominated by
an officer of the applicant State Central Authority, pending their return to Italy.”

Following a police search, the children were found at a relative’s home a week
later and were returned to Italy. Much of the latter stages of this case were
played out in the media and generated a great deal of attention, particularly for
the perceived draconian treatment of the children and the dramatic scenes of
the children being forcefully moved into police vans and onto the flight to ltaly

C.4 Application for contravention orders

Applying to the Court for contravention of orders is an alternative avenue for
parties to enforce compliance with return orders. The legislative pathway
presents a progression in degree of seriousness and sanctions. The Court
determines preliminary issues in relation to the contravention and whether the
respondent has a “reasonable excuse” for the contravention.

A person is said to have contravened an order affecting children if, and only if:®
(a) the person bound by the order has:
(i) intentionally failed to comply with the order; or

(i)  made no reasonable attempt to comply with the order

(b) orin other cases, if she or he has:

(i) intentionally prevented compliance with the order by a person who is
bound by it; or

(i) aided or abetted a contravention of the order by a person who is bound

by it.

6 Section 70NAC, Family Law Act
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The standard of proof rests with the respondent establishing on the balance of
probabilities that they had reasonable excuse for the contravention, while the
evidentiary onus for a more serious contravention is for the applicant to satisfy
the Court beyond reasonable doubt that grounds for making the order exist.

A reasonable excuse includes, but is not limited to:
) The respondent did not understand their obligations under the order;

. The respondent’s actions (or inaction) were necessary to protect the
health or safety of a person (including the respondent or a child); and

o The action or inaction was for a period not longer than necessary to
protect the health and safety of the child.

Penalties for an intentional breach of orders correspond with the seriousness of
the breach. However, the child’'s best interests remain the paramount
consideration, leaving the Court with the power to vary orders and determine
sanctions as appropriate. Penalties include fines, the imposition of a bond, a
period of community service or a sentence of imprisonment.

In Tamal & Semak [2017] FamCA 1727, the father removed two of the three
children from Australia to Country E without the mother’s consent in late 2014.
The mother communicated with the children via Skype or telephone. Almost a
year later, the mother arranged to meet the father in the Middle East on the
pretext of reconciling with him. However, the father only brought one of the
children with him, leaving Child D in Country E with the paternal grandmother.
The mother successfully recovered Child C and returned to Australia with him.
The father suffered from depression and mental illness and in September 2013
was charged for the offences of assault occasioning actual bodily harm and
common assault. He was granted bail pending hearing. On his return to
Australia in December 2016 he was arrested for breach of his bail conditions
and was granted conditional bail, including the surrender of his passport, in
relation to the pending criminal charges.

In late December 2016, the mother filed a parenting application seeking sole
parental responsibility for the three children including a return order for Child D
and restraining the father from taking the children outside the Commonwealth
of Australia. Other than through electronic communication, the mother had not
seen Child D since 2014.

7 This is not a 1980 Convention case given Country E is not a convention country. Consequently, the
Central Authority did not play a role in these proceedings.
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On 13 March 2017, Foster J made orders granting the mother sole parental
responsibility for the children. Inter alia, he made the following order:

“7. The father shall within one month of this date do all things
necessary and sign all necessary documents so as to cause the
return of the child, D born ... 2012 to the Commonwealth of
Australia and into the care of the mother.”

In April 2017, the mother brought a contravention application against the father
for failing to comply with the orders. The application was heard in June 2017.
The father gave evidence that he suffered from depression, was not allowed to
leave Australia and had made various efforts for friends and family to return the
child — none of which had come to fruition.

Ultimately, the father was found to have no reasonable excuse. He had
intentionally failed to comply with the order to return Child D from Country E to
Australia and had taken no reasonable steps to comply. In his judgment (Tamal
& Semak (No 2) [2017] FamCA 972), Foster J stated:

“[49]. The removal of a child from Australia in circumstances such as
these and the failure to procure the child’s return constitutes a most
serious disregard for the orders and authority of this Court. The father’s
continuing contravention is a most serious disregard for the child’s right
to reside in accordance with orders with his mother and siblings here in
Australia.

[60]. The father’s “attempts” to comply with his obligation to return the
child are superficial and unconvincing. He fails to understand the serious
obligation imposed on him by the subject orders. Such obligation requires
clear evidence on the balance of probabilities that his actions have
provided him with a reasonable excuse for his ongoing contravention. He
has failed to adduce such evidence.

[51]. In all the circumstances of this matter, as discussed above, the Court
is not satisfied that the father has established reasonable excuse for his
contravention of the court’s order.

[52]. The Court is, otherwise, satisfied beyond reasonable doubt that the
father has behaved in a way that shows a serious disregard for his
obligations under the primary orders.”

The Court was of the view that a monetary penalty would be inappropriate.
Ultimately, having considered a community service order as a means of
coercive remediation, and taking into account the serious disregard for the
father’s obligations and continuing (and likelihood of future) non-compliance, his
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Honour imposed a sentence of six months imprisonment, ending when the
father complied with the orders.

C.5 Contempt of Court applications

A party wanting to prosecute a breach of orders can also commence contempt
proceedings under Section 112AP of the Act. The Family Court’s power to hear
contempt proceedings is found in Section 35 of the Act.

Section 112AP(1)(b) applies to a contempt of court that constitutes a
contravention of an order under the Act and involves a flagrant challenge to the
Court’s authority. Contempt applications should only be instituted when there
is no compliance with the orders, and the Court’s authority is specifically
challenged.

Allegations of contempt must be proved beyond reasonable doubt.

Contempt proceedings can have serious outcomes, including fines and/or
imprisonment, for the person found to be in contempt and therefore an
application to institute proceedings should only be made when all of a party’s
rights have been exhausted. There are no prescribed legislative or common
law guidelines, and Section 112AP gives the Court a wide discretion to impose
consequences following a finding of contempt. There is also no defined length
of sentence of imprisonment (see DAI & DAA (2005) FLC 93-215). Given the
breadth of discretion given to the Court, the power to impose penalties is
exercised very carefully.

In Kerrigan and Raiffe (No 2) [2013] FCCA 2240 the father faced two charges
of contempt of court as a result of failing to comply with orders for the return of
the 10 year-old child from India. The father had been given many opportunities
to comply with the orders. He was aware of the orders and clearly understood
the effect of them, yet failed to comply with them. In addition, the mother had
given an undertaking that she would pay all costs associated with the return of
the child to Australia.

His Honour Justice Cassidy stated:

“[34]. | consider these two contraventions to be a flagrant challenge to the
authority of this Court for the following reasons:

a) India is not a Hague Convention country;
b) The mother and father are presently in Australia;

¢) The child is presently in India.
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[35]. The Court has given the father a number of opportunities, in fact,
almost a daily opportunity since August, to return the child to Australia.
The father has chosen not to do that in circumstances where he has been
given sufficient warning that if he continues to fail to do what is necessary
to return the child to Australia, that he could face a term of imprisonment.
There could be no more direct example of a flagrant challenge to the
authority of this Court and | am therefore satisfied that he is guilty of both
contempts as charged.”

The father was sentenced to one month imprisonment for the first charge, and
a further indefinite term of imprisonment for the second charge until the child
had returned to Australia and the court had evidence of that fact: ie the child
had to be produced to the Court before release orders would be made.

D: IMPLICATIONS FOR JAPAN

Ultimately, in all Convention proceedings, the child must be placed in an optimal
situation should an order be made that he or she return to the State of habitual
residence. So too, the taking parent must not be subjected to direct or indirect
punishment, which would in turn adversely affect the child, if he or she returns
with the child. Rather than relying on punitive enforcement measures, well
thought-out arrangements, including contingency planning, will facilitate and
foster confidence in the process and are likely to better influence the ultimate
orders a judge will make.

The following is a guide to the range of practical considerations which may be
of assistance when developing submissions and orders:-

1. Prepare a proposed list of detailed conditions to return early in
proceedings.

2. Consider arrangements which provide a level of comfort based on a “soft
landing” for the child and the taking parent if a return is ordered. Propose
interim accommodation, support and practical arrangements that enable
stability and certainty.

3. Ensure the taking parent is not placed indirectly or directly in an
intolerable situation (be it financially, psychologically, physically or legally)
if they return with the child.

4. Make sure the conditions to return can be complied with both practically
and financially.

5. Develop proposals or conditions that are practical and ensure the child is
not disadvantaged or unduly negatively impacted upon the return.

Arrangements should be child-focused, reasonable and appropriate, with
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the underlying intention of promoting the child’s well-being and minimising
trauma to him or her.

6. Determine if undertakings or other steps to allay fear of prosecution in the
courts of the home State upon return are required.

7. Engage the assistance of the Hague Network Judge in relation to orders
and proceedings in the other State.

8. Work closely with the Central Authority to facilitate the prompt return of
the child, or to instigate proceedings if the return order is not met.

9. Liaise with suitably qualified colleagues in the home State to ensure that
issues are dealt with speedily and appropriately upon return.

lan Kennedy AM is Senior Partner of Kennedy Partners Melbourne. Monique
MacRitchie is a solicitor with Kennedy Partners and a former Judicial Legal
Associate with the Family Court of Australia
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Federal Rules of Civil Procedure > TITLE VIII. PROVISIONAL AND
FINAL REMEDIES > Rule 70. Enforcing a Judgment for a Specific Act

Rule 70. Enforcing a Judgment for a Specific Act

(@) PARTY's FAILURE TO ACT; ORDERING ANOTHER TO ACT. If a judgment requires a
party to convey land, to deliver a deed or other document, or to perform any
other specific act and the party fails to comply within the time specified, the
court may order the act to be done—at the disobedient party's expense—by
another person appointed by the court. When done, the act has the same
effect as if done by the party.

(e) HoLDING IN CONTEMPT. The court may also hold the disobedient party in
contempt.

U.S. Marshals Service f\

Justice. Integrity. Service.

28 U.S. Code § 566 - Powers and duties

(a) It is the primary role and mission of the United States Marshals
Service to provide for the security and to
obey, execute, and enforce all orders of the
United States District Courts, the United
States Courts of Appeals, the Court of
International Trade, and the United States
Tax Court, as provided by law. .....

(c) Except as otherwise provided by law or
Rule of Procedure, the

United States Marshals Service shall
execute all lawful writs, process, and
orders issued under the authority of the
United States, and shall command all
necessary assistance to execute its
duties.....
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(e) (1) The United States Marshals Service is authorized to— ....

(D) assist State, local, and other Federal law enforcement
agencies, upon the request of such an agency, in locating and
recovering missing children.

Travel.State.Gov

U:S. DEPARTMENT OF STATE— BUREAU OF CONSULAR AFFAIRS

Getting Your Custody Order Recognized & Enforced in the
u.s

The Hague Convention is not an exclusive remedy. This means that parents
may use other laws to seek return of, or access to, a child that is in the
United States. The Uniform Child Custody Jurisdiction and Enforcement Act
("UCCIJEA"), is a uniform state law which has been enacted in some form in
49 states, the U.S. Virgin Islands, Guam, and the District of Columbia. The
UCCIJEA requires state courts to enforce child custody and visitation
determinations made in a foreign country where the foreign court
substantially conformed with the UCCJEA’s jurisdictional standards, as long
as the parties had notice and opportunity to be heard. Only limited defenses
apply. The act provides expedited enforcement proceduresfor enforcement,
and procedures to register custody and visitation determinations in advance
of enforcement. The UCCIJEA also regulates when a court in the United
States has jurisdiction to make or modify a custody order, and when to defer
to courts in other states or countries.

Comparison of Hague Convention and UCCJEA Enforcement
Remedies

When you have a choice between using the Hague Convention (if you are in
a country that is a treaty partner of the United States), or filing an action
under the UCCJEA to enforce a foreign custody/access order, you and your
attorney will decide the best strategy to achieve your objectives. (It may be
possible to request both remedies in the alternative.) The following is a list
of comparisons between the Hague Abduction Convention and the UCCJEA.
This is provided for general informational purposes only and is not intended
to be legal advice. You should always discuss your case with your attorney
before taking any actions. Your attorney will advise you about your state’s
law, which may differ from the uniform act.
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Abduction cases where no court order exists
e You do not need a custody order to seek return under the Hague
Convention.
« You need a custody or visitation order in order to use the UCCJEA's
expedited enforcement procedures.
Speed
« The Hague Convention requires ‘return forthwith’ and envisions
expedited proceedings. Courts can be asked to explain delays after six
weeks. However, no specific time frame is set for holding the hearing.
o« UCCIEA’s enforcement is intended to be very fast. The uniform act
calls for ‘next day’ enforcement.
Age
« The Hague Convention applies to children until age 16.
o« The UCCIEA applies to children until age 18.
Court
« Hague Convention return cases can be brought in federal or state
court. Access cases are brought in state court.
« UCCIEA enforcement actions can only be brought in state court in a
state which has enacted some form of the UCCJEA.
Access cases
« Hague Convention Article 21 remedy does not specifically include
returning a child to another country for visits, though the court may
decide to do so.
o UCCIEA requires enforcement of foreign orders according to their
terms, which would include visits in another country.
Defenses
« The Hague Convention provides exceptions to the return obligation.
The court has discretion to order return even when an exception is
established.
« UCCIEA provides very limited defenses to enforcement

SHRIVER
m== CENTER  Federal Practice Manual for Legal Aid Attorneys

4.2 Sanctions

Upndated 2017 by Jeffrey S. Gutman

(footnotes removed)
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4.2.C. The Inherent Power of the Court

The sanctioning power of the federal courts "is not limited to what is enumerated in
statutes or in the rules of civil procedure." Federal courts have the inherent power to
punish persons who abuse the judicial process. The inherent power of the court is an
"implied power squeezed from the need to make the courts function." Rule 11 and § 1927
do not displace the court's inherent power, but instead they exist concurrently.

The inherent power to sanction is broad. The scope of the power reaches "any abuse" of
the judicial process. This includes the authority to sanction for conduct that occurs
outside of the courtroom and is not limited to attorneys or parties. Courts also have
broad discretion to determine the appropriate sanction to be imposed.

One such sanction, "limited to those cases where the litigant has engaged in bad-faith
conduct or willful disobedience" is attorney fees. Those fees, however, must be
compensatory in nature, rather than punitive. Thus the attorney fee award is limited to
the amount of fees expended because of the misconduct at issue. That is, the court may
generally award fees only for legal work that would not have been necessary but for the
misconduct. Where appropriate, courts may impose attorney fees representing the
entire cost of litigation or the entire cost after some point in time. But such a case is
"exceptional" and occurs when all of the expenses were caused by the sanctioned
behavior.

Given the broad authority granted, a court's use of the inherent power should be used
cautiously. Any use must comply with due process. Use of the power will be reviewed
under the abuse of discretion standard.
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§1.19 RELATIONSHIP OF THE CONVENTION TO THE
UCCJEA

The Hague Convention operates independently of the Uniform Child Cus-
tody Jurisdiction & Enforcement Act (UCCJEA). The UCCIEA (or its pre-
decessor, the Uniform Child Custody Jurisdiction Act) has been incorpo-
rated into the law of all U.S. states.

A left-behind parent often has the choice of proceeding under the
UCCIJEA instead of under the Hague Convention. If a child’s “home state”
(as that term is defined in UCCJEA Sec. 102(7)) is a foreign country, then,
as far as U.S. courts are concerned, courts of that country have primary
jurisdiction to make a custody order (Sec. 201), and they have “continuing
exclusive jurisdiction™ concerning custody of the child as long as the “sub-
stantial connection™ provisions of section 201 are met.”

Section 105 of the UCCJEA requires courts in the United States to en-
force custody determinations of other countries if jurisdiction was in sub-
stantial compliance with the requirements of the Act, provided only that the
foreign custody law does not violate human rights.

It may be preferable for a left-behind parent to bring suit under the
UCCIJEA instead of under the Hague Convention. There are several reasons
for this:

* The UCCIJEA requires a court in the U.S. state in which a child is
located to register and enforce a custody order issued by the child’s
home state, even if the home state is a foreign country. This means
that the primary venue for the litigation is the jurisdiction from
which the child was taken. It allows the left-behind parent to bring
suit on his or her home turf, which is likely to be far more conve-
nient and comfortable than a distant and unfamiliar American court.
The left-behind parent can use a local lawyer in the home state to

38. State Central Authority & Quang [2009] FamCA 1038; Gumbrell v.
Jones [2001] NZFLR 593.
39. UCCIEA, § 202.
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Introducing the Hague Abduction Convention 23

handle the bulk of the work. and the local court will most likely be
more sympathetic.

e The foreign country will normally be the child’s home state for
UCCIJEA purposes once the child has lived there for six months.
However, that may or may not be sufficient to constitute habitual
residence. In any event, if habitual residence is to be an issue in a
Hague case, it is an expensive issue to prove, since it is extremely
fact-based and often requires lawyers to collect, evaluate, and present
extensive evidence and extensive testimony.

* The UCCIEA does not permit the alleged abductor to assert in the
U.S. court the exceptions that can be asserted in a Hague case. Regis-
tration of a foreign custody order can be contested only on the fol-
lowing grounds: that (1) the issuing court had no jurisdiction to enter
the child custody determination, or (2) the foreign child custody de-
termination has been vacated, stayed, or modified by a court having
proper jurisdiction to modify same, or (3) notice or an opportunity to
be heard was not given to the person contesting jurisdiction (provided
he or she was entitled to receive notice)." There are no defenses. By
contrast, exceptions are invariably claimed in Hague Convention cases.
If one exception is upheld, return may be denied.

+  Many countries are not parties to the Hague Convention. A case can
be brought under the UCCJEA to register and enforce a foreign
custody order issued by any country in the world provided only that
the country was the child’s “home state,” that the action was initi-
ated in compliance with U.S. concepts of due process, and that the
foreign custody law does not violate human rights,

+  The Hague Convention does not effectively provide for the enforce-
ment of access rights. The UCCJEA has no such restriction.

»  The Hague Convention applies only in respect to children under the
age of 16.

» Hague cases generally raise “interesting” (i.e., expensive) issues.
UCCJEA enforcement cases generally (but not always) do not. There-
fore UCCJEA cases are generally substantially cheaper.

On the other hand, it might be better in many cases to bring suit under the
Hague Convention, instead of under the UCCJEA, for a variety of reasons:

40. UCCIEA, § 305.
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24 Ctapter One

»  The courts in the child’s habitual residence might not exercise cus-
tody jurisdiction if the child is no longer located there, From a U.S.
perspective the courts of that country might have jurisdiction, but if
those courts do not have jurisdiction under their own jurisdictional
rules, and if there was no custody order in place prior to the child’s
removal, there will be no foreign custody order to register and en-
force in the United States.

« If the foreign country was not the home state for purposes of the
UCCJIEA because the child lived there for less than six months (un-
less he or she was less than six months old). a custody order issued
by a court in that country will generally not be enforceable under
the UCCJEA, since it will not have been “a child-custody determi-
nation made in a foreign country under factual circumstances in
substantial conformity with the jurisdictional standards of this [Act]”
(UCCJEA Sec. 105(b)).

+ If proper notice or a proper opportunity to be heard was not pro-
vided by the foreign court, this should be fatal to an effort to regis-
ter and enforce the order in the United States. UCCJEA Section
305(d)(3) requires that a registered order be vacated if the person
contesting registration was entitled to receive proper notice (as re-
quired by the UCCJEA) but such notice was not received.

«  [f the courts in the child’s habitual residence act slowly, it may be
better to bring a Hague case forthwith in the place where the child is
currently located.

o If the courts of the habitual residence will not handle the custody
case unless and until the child is returned there, it would be possible
for the left-behind parent to wait until the U.S. court has custody
jurisdiction, usually after six months, and then to sue for custody in
the U.S. state where the child is located. In such a situation, how-
ever, a Hague case would invariably be a far wiser course, since it
would be much quicker and would not open the door to a full-
blown best-interests analysis.

«  Financial considerations might favor a Hague case, especially if the
foreign country provides legal aid to its nationals for Hague cases
but not for UCCIJEA cases.

41. InreT.L.B. 272 P3d 1148 (Colo. App. 2012).
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United States Codes

PUBLIC LAW 100-300
100™ Congress
(HLR. 3971, 29 April 1988)

42 USC 11601 et seq.
INTERNATIONAL CHILD ABDUCTION REMEDIES ACT (ICARA)

To establish procedures 1o implement the Convenrion on the Civil Aspects of International Child Abduction, done at
The Hague on October 25, 1980 and for other purposes.

Section 11607.
(b) Costs incurred in civil actions

...”7 (3) Any court ordering the return of a child pursuant to an action brought under
section 11603 of this title shall order the respondent to pay necessary expenses
incurred by or on behalf of the petitioner, including court costs, legal fees, foster
home or other care during the course of proceedings in the action, and
transportation costs related to the return of the child, unless the respondent
establishes that such order would be clearly inappropriate.”

UNIFORM CHILD-CUSTODY JURISDICTION AND
ENFORCEMENT ACT (1997)

PREFATORY NOTE
Enforcement Provisions

One of the major purposes of the revision of the UCCJA was to provide a remedy for
interstate visitation and custody cases. As with child support, state borders have become one of
the biggest obstacles to enforcement of custody and visitation orders. If either parent leaves the
State where the custody determination was made, the other parent faces considerable difficulty in
enforcing the visitation and custody provisions of the decree. Locating the child, making service
of process, and preventing adverse modification in a new forum all present problems.....

The provisions of Article 3 provide several remedies for the enforcement of a custody
determination. First, there is a simple procedure for registering a custody determination in
another State. This will allow a party to know in advance whether that State will recognize the
party’s custody determination. This is extremely important in estimating the risk of the child’s
non-return when the child is sent on visitation. The provision should prove to be very useful in
international custody cases.
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Second, the Act provides a swift remedy along the lines of habeas corpus. Time is
extremely important in visitation and custody cases. If visitation rights cannot be enforced
quickly, they often cannot be enforced at all. This is particularly true if there is a limited time
within which visitation can be exercised such as may be the case when one parent has been
granted visitation during the winter or spring holiday period. Without speedy consideration and
resolution of the enforcement of such visitation rights, the ability to visit may be lost entirely.
Similarly, a custodial parent must be able to obtain prompt enforcement when the noncustodial
parent refuses to return a child at the end of authorized visitation, particularly when a summer
visitation extension will infringe on the school year. A swift enforcement mechanism is desirable
for violations of both custody and visitation provisions.

The scope of the enforcing court’s inquiry is limited to the issue of whether the decree
court had jurisdiction and complied with due process in rendering the original custody decree.
No further inquiry is necessary because neither Article 2 nor the PKPA allows an enforcing court
to modify a custody determination.

Third, the enforcing court will be able to utilize an extraordinary remedy. If the enforcing
court is concerned that the parent, who has physical custody of the child, will flee or harm the
child, a warrant to take physical possession of the child is available.

Finally, there is a role for public authorities, such as prosecutors, in the enforcement
process. Their involvement will encourage the parties to abide by the terms of the custody
determination. If the parties know that public authorities and law enforcement officers are
available to help in securing compliance with custody determinations, the parties may be
deterred from interfering with the exercise of rights established by court order.

The involvement of public authorities will also prove more effective in remedying
violations of custody determinations. Most parties do not have the resources to enforce a custody
determination in another jurisdiction. The availability of the public authorities as an enforcement
agency will help ensure that this remedy can be made available regardless of income level. In
addition, the public authorities may have resources to draw on that are unavailable to the average
litigant.

This Act does not authorize the public authorities to be involved in the action leading up
to the making of the custody determination, except when requested by the court, when there is a
violation of the Hague Convention on the Civil Aspects of International Child Abduction, or
when the person holding the child has violated a criminal statute. The Act does not mandate that
public authorities be involved in all cases. Not all States, or local authorities, have the funds
necessary for an effective custody and visitation enforcement program.
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Translation provided by:

Hague Convention Division
Consular Affairs Bureau
Ministry of Foreign Affairs of Japan

2017 (Ju) No. 2015 Case of a request for Habeas Corpus relief
March 15, 2018, Judgment of the First Petty Bench

Main text of the judgment (decision)
The judgment in the prior instance is quashed
This case is remanded to the Nagoya High Court
Reasons

Reasons for the petition for acceptance of final appeal filed by the appeal counsels,
IMAZATO Keiko and SANO Miyuki
1. This is a case where the appellant, who lives in the United States of America, claims

that his second son born between himself and his wife, who is the appellee and lives

in Japan, is having his physical freedom restrained without legitimate procedure and

seeks to have the said restrained child released based on the Habeas Corpus Act.

2. The outline of the facts determined by the court of prior instance is as follows.

(1) Both the appellant and the appellee have Japanese nationality. They got married in

Japan in 1994. After having their oldest son (born 1996) and their oldest daughter
(born 1998), they moved to the United States sometime around 2002 as a family of
four.
The child currently under restraint was born in the United States on mm dd, 2004,
and by the submission of a notification of the intention to reserve Japanese
nationality prescribed in Article 104 (1) of the Family Register Act, he has dual
American and Japanese nationality.

(2) The relationship between the appellant and the appellee deteriorated from around
2008. On January 12, 2016, the appellee entered Japan with the restrained child

(then eleven years and three months) without obtaining the consent of the appellant.
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Since then to the present, the appellee has been living with the child in city “a” and
exercising custody over the child.

(3) In July 2016, based on Article 26 of the Act for the Implementation of the Convention
on the Civil Aspects of International Child Abduction (hereinafter referred to as “the
Implementation Act”), the appellant filed a petition with the Tokyo Family Court to
order the appellee to return the restrained child to the United States. In September
of the same year, the said court issued a final order ordering the appellee to return
the restrained child to the United States (hereinafter referred to as “Return Order”),
and later the said Return Order became final and binding.

(4) Based on the said Return Order the appellant filed a petition with the Tokyo Family
Court for execution by substitute of the return of the child (Article 137 of the
Implementation Act) and obtained an order to implement the return of the child
(Article 134 (1) and 138 of the Implementation Act).

On May 8, 2017, a court execution officer took the necessary steps to release
the child from the care of the appellee at the appellee’s dwelling (hereinafter referred
to as “the Release”) as prescribed in Article 140 (1) of the Implementation Act. At
the time of the Release, since the appellee refused to open the door of the house
despite persuasions repeatedly attempted by the court execution officer, the court
execution officer opened a window on the second floor and entered through it. Even
after that, the appellee wrapped herself closely with the restrained child in a single
duvet bedcover and strenuously resisted the Release. In addition, when the court
execution officer urged the child to return to the United States, he said that he
wished to remain in Japan as he was, that he did not want to return to the United
States and he refused to be released. The court execution officer ended the said
Release on the basis that it was impossible to release the child from the mother’s
care (Article 89 (ii) of the Rules of Procedures in Case for Return of Child under the
Act for the Implementation of the Convention on the Civil Aspects of International

Child Abduction).
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(5) The appellant brought an action in a California Superior Court seeking a divorce

(6)

from the appellee and also sought an order of custody relating to the restrained child,
and by August 15, 2017 the said court made an order granting the appellant sole
custody of the child.

On September 27, 2017 and October 6, 2017, the restrained child had a meeting
with his attorney, and the child stated that he was very dissatisfied that it was
considered that he expressed the wish to stay in Japan because of pressure from
the appellee. He strongly wanted to allege that he wished to live in Japan by his own
decision. Also, as a reason for the above-mentioned wish, he said that he had got
accustomed to life in Japan at last and it would be hard to return to live in the United
States. He had been subject to abusive language and violence by the drunk
appellant although it did not amount to injuries. He felt relief since he came to Japan
and was away from the appellant. Besides, although he had partially misunderstood
the procedures of the Implementation Act relating to the Return Order and the
procedures relating to the rights of custody over himself in the California Superior
Court in the United States, he correctly understood those issues through his

attorney’s explanation.

(7) The appellee works as a pharmacist at present and looks after the restrained child

including preparing food.

[{pel)

The restrained child attended an elementary school in city “a” after coming to
Japan and in April 2017, he entered junior high school in the same city. He works
hard at study and school clubs, has a good relationship with friends and teachers,
fits well with the appellee at home, and interacts with his elder brother and sister
and other relatives. In addition, he has no problem of communicating in Japanese
at present and can make a reasonable conversation at a level appropriate for his

age.

Based on the facts related to the case described above, the court of prior instance

concluded that the Petition should be dismissed, ruling as follows:
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(1) At present, the restrained child is accustomed to life in Japan, is building good

(2)

human relationships and has a fulfilled school life. At home, he fits well with the
appellee, is emotionally stable and seems to be growing up healthily at a level
appropriate for his age. Moreover, there is no circumstance showing that he lacks
the competence to make judgments. Putting these things together, it cannot be seen
that the restrained child’s expression of a will to stay in Japan is a distortion of his
true wish, and it must be said that the said expression of will is based on his free
will. Therefore, the appellee’s custody over the restrained child cannot be seen as
coming under the restraint referred to in the Habeas Corpus Act or its rules.
Moreover, the appellant’s petition in this case is contrary to the restrained child’s
freely expressed will.

Taking into consideration the situation of the appellee’s custody over the restrained
child, his age and his intention, even though the appellee’s custody of the restrained
child comes under the meaning of the restraint referred to in the Habeas Corpus Act
and its rules, the illegality of the restraint is not conspicuous and the above-
mentioned Return Order becoming final and binding has no influence on the

outcome of this case.

However, the conclusion of the court of prior instance described above is not

acceptable, for the following reasons.

(1) Whether or not the custody of the appellee over the restrained child corresponds to

the restraint referred to in the Habeas Corpus Act and its rules.

In the case of the custody of a child who has mental capacity, if there are special
circumstances in which the child cannot be seen as staying with the custodian based
on the child’s free will, the said custodian’s custody over the child should be seen to
correspond to the restraint referred to in the Habeas Corpus Act and its rules (Refer
to 1986 (O) No. 644, judgment of the second petty bench of the Supreme Court of
July 1986, Minshu Vol. 40, No. 5, at 991). As seen in this case, if one of the two

parents having custody of a child crossed a national border and removed the child
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to Japan and the child was asked to decide whether he or she wished to stay living
with the taking parent, the decision would relate to which country the child would
live in as his or her base in the future. Moreover, for a child with dual nationality, it
might involve a question as to which nationality to choose in the future. In the light
of these points, it should be seen as a significant and difficult decision to make for
the child. Moreover, in the case of a removal like the one described above, it can be
expected that in general there will be a serious emotional confrontation between the
mother and the father, and it will be very difficult for the child to have contact with a
parent living in a different country. Also, the child will inevitably live with a different
language and in a different cultural environment from those he or she had before
the removal. As a result, it should be assumed that the child would often be in a
difficult position to obtain unbiased information which is necessary to make the
above-mentioned decision. Taking these points into account, when deciding
whether or not the child’s decisions are based on his or her free will, basically, it is
necessary to carefully consider whether the child has adequately obtained varied
and objective information which is necessary to make the above-mentioned decision
in the light of its importance and difficulty, and whether the taking parent exerts an
undue psychological influence on the child.

In this case, the restrained child who is now thirteen years old can be seen as
having mental capacity. However, from his birth to coming to Japan, he lived in the
United States and he had no foundations for living in Japan. He came to Japan at a
time when he was eleven years and three months old and certainly did not have the
adequate mental competence to make the type of decisions mentioned above. Later,
it seems that he did not have adequate chance to communicate with the appellant.
Since he came to Japan, it can be recognized that he has had no option but to
depend on the appellee to live. Further, despite the Return Order involved in this
case becoming final and binding, the appellee in the situation described above
showed an attitude of refusing to return him to the United States. At the time of the

execution by substitute of the return of the child based on the Return Order, the
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appellee strenuously resisted the Release in front of the restrained child.
Considering these circumstances, it has to be said that the child under restraint was
put in a difficult situation to adequately obtain varied and objective information
necessary for him to decide whether or not he remains with the appellee. Such
varied and objective information includes the meaning of the Return Order and the
execution by substitute of the return of the child based on it, and the information
about his own life after returning to the United States according to the Return Order
in this case. It also must be said that the appellee exercised an undue psychological
influence over the restrained child at the time of his decision-making.

Based on the above, it must be said that there are special circumstances in

which the restrained child cannot be seen as staying with the appellee based on his

free will. It should be concluded that the appellee’s care of the child corresponds to

the restraint referred to in the Habeas Corpus Act and its rules. Also, in the light of

the above explanation, it cannot be recognized that the petition in this case is
contrary to the freely expressed will of the restrained child (Article 5 of the Habeas

Corpus Rules).

(2) Whether or not the restraint by the appellee is conspicuously illegal (Article 2,
Paragraph (1) of the Habeas Corpus Act, Article 4 of the Habeas Corpus Rules).

In cases of Habeas Corpus claims for seeking the Release of a child who

was removed to Japan over national borders, if the restraining party does not comply

with the decision ordering the restraining party to return the child to his or her State

of habitual residence based on the Implementation Act, but rather continues the

restraint by exercising custody of the child, it must be said that there is conspicuous

illegality in the restraint of the child by the restraining party unless there are special

circumstances under which it is recognized as extremely inappropriate to release

the child.

In this case, it is clear that the appellee resisted the execution by substitute
of return of the child based on the Return Order when it was carried out and is

continuing to exercise custody over the restrained child and not complying with the
J— 6 J—
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said Return Order. On the other hand, there are no circumstances that would
suggest that it is extremely inappropriate to release the child from the care of the
appellee in order to return him to the United States. Therefore, there is conspicuous
illegality in the constraint of the restrained child by the appellee.

. The ruling of the court of prior instance, which is different from the above discussion,
contains a violation of law that obviously affects its judgment. The appellant’s
reasons for the petition are well-founded, and the decision of prior instance should
inevitably be quashed. In addition, as long as the above-mentioned facts are
premised, the appellant’s reasons for the petition should be accepted. In this case,
it is necessary to ensure that the restrained child appears in court. The court takes
this point into consideration and recognized that it is appropriate to have the court
of prior instance proceed with the case and renew the judgment. The court holds to
remand the case.

Accordingly, the court unanimously decides as set forth in the main text.

(Presiding Justice YAMAGUCHI Atsushi, Justice IKEGAMI Masayuki, Justice KOIKE

Hiroshi, Justice KIZAWA Katsuyuki, and Justice MIYAMA Takuya)
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Relationships increasingly transcend
international boundaries
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Overview of presentation

* The main issues and topics to cover:

. The Australian Statutory Framework

. Pre-trial disclosure & discovery

. Alternative channels to locate assets

. Other methods used to identify assets

. Choosing the right jurisdiction for your client
. Enforceability

N o s WN R

. Specific orders
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The Australian Statutory Framework

¢ Family Law Act 1975 (Cth)
* Courts exercise broad discretionary power

* Property division — court must be satisfied that it is “just
and equitable” to adjust property interests

* Property division process is a series of inter-related steps:

1. Determine the asset pool - identify and value all assets and
resources and quantify their liabilities

2. Determine the contribution-based entitlements - identify and
assess the contributions of the parties (expressed in %)

3. Determine the adjustment that should be made (if any) - section
75(2) factors

4. Are the orders to be made “just and equitable”
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Pre-trial disclosure & discovery

« Consider the corporate structures that may be involved:
partnerships, companies, discretionary trusts (often a
family trust), unit trusts (business or investment with
unrelated 3 parties)

* This will help you to:

— Identify key personnel and ownership of the entity
— Obtain copies of the relevant documentation

» Documents can be obtained from the client, the other party
or third party sources

K |
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Disclosure

¢ Obligation to give “full and frank” disclosure in a timely
manner about assets, liabilities and income

* Rule 13.04 Family Law Rules 2004 (“the Rules”) — provides
a detailed list of the types of information a party should
provide

* Disclosure requirements vary but may include:
— financial statements including balance sheets, profit and loss

accounts, depreciation schedules and taxation returns;

— alist of directors and shareholders
— the company’s constitution and amendments (for corporations)
— the partnership agreement (for partnerships)
— a copy of the trust deed (for trusts)
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Financial statements & taxation returns

* Usually the first place to identify assets
* Valuation of assets may be essential

* Financial statements include the balance sheets, profit and loss
statements and all notes, schedules and attachments

*  Will assist in identifying:

— The value of the assets

— Loan accounts or funds owed (liabilities a trust/entity may seek to recover)
— The dividend paid to the shareholders, if any

— Avregular pattern of distribution from a trust (which can be considered a
financial resource of that party)

— A beneficiary’s interest in a trust
— Any unpaid distributions owed to a party which are, effectively, an asset in
the hands of that party

» Taxation returns — show distributions a party has received from a
trust
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Consequences for non-disclosure

* The court may draw adverse inferences against the non-
disclosing party if there is material upon which some

inference can be based (see Suiker & Suiker, Black & Kellner,
Chang v Su)

¢ Chang v Su - assets in Taiwan and Australia
— Both claim non-disclosure
— H’s Australian residency visa application revealed H was worth in

excess of AUD$S4.55 m
— No evidence to account for how H lost the money
— W merited a meaningful adjustment — she received the Australian

properties worth AUD$1.25 m
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Duties of lawyers

* Practitioners have the following duties:
— Duty to the Court — you cannot knowingly or recklessly mislead

the Court, or permit your clients to do so, or be party to your
clients doing so
— Duty to advise clients to disclose financial documents, if they do

not, then you must refuse to act for them
* Disclosure of a large number of documents that have no
practical relevance to the issue in dispute does not

constitute compliance with the Rules
* Breach can have serious professional and legal

consequences
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Alternative channels to locate assets

¢ Subpoena
— Consider
» who you should serve,
» the scope of the subpoena,

» the relevance of the information — is there a legitimate
forensic purpose (see Kelton & Brady and Anor, Dillon &
Dillon)

— Bank records and credit card statements

» Find hidden connections regarding assets, loans and trusts
» Discover hidden assets and expenditure

* Notice to produce (seldom used)
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Alternative channels to locate assets (2)

* Database searches
— Through third party organisations
— Searches can reveal:
» Commercial property — Australian Securities & Investment
Commission
« shareholders and company directors and secretary
* What a party’s shareholding is
* Historical information — ie changes to the entity and office
holders
» Real estate — Titles Office
* Ownership of property, whether encumbered by mortgage
or caveat, what a property was sold for
* Search by address, land identification or registered name
* Copies of mortgages and caveats can be obtained to check
borrowers and guarantors
» Personal property - Personal Property Securities Register

* Motor vehicles, chattels encumbered bi a loan
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Other methods used to identify assets

* Specific questions
— Can request answers to a set of written questions
— No more than 20 questions
— Must not be vexatious or oppressive
— Not a common tactic but can be very effective

* The Corporations Act 2001 (Cth)

— Adirector of a company
» may inspect the books of a company (s 198F)
» has a right of access to the financial records of a company at

all reasonable times (s 290)
— Inspection must be for the purposes of a legal proceeding; and
— Must be a proceeding the former director is a party to, or might
be brought against them, or proposes to bring in their capacity as

a director of the comiani
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Other methods used to identify assets (2)

* Probate searches
— Public Record Office of Victoria
— Reveals the inventory of the estate and a copy of the Will
admitted to probate

» will either confirm or deny a parties’ entitlement to the
estate; and

» will give some idea of the value of the estate

* The Hague Evidence Convention
— Used in rare cases to extract evidence or inspect documents from
overseas jurisdictions by sending a Letter of Request from a judge
to a Central Authority in the other State
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Choosing the right jurisdiction

¢ Which jurisdiction will offer the best result for your client,
Australia or Japan?

¢ There may be strategic advantage in where you file
proceedings.

« Jurisdiction is conferred if either party is:
— An Australian citizen; ordinarily resident in Australia; or present in

Australia

* The Courts will not necessarily exercise jurisdiction if it is
not appropriate, for instance if:
— There are proceedings on foot in Japan
— The parties are not in Australia
— There is no real nexus with Australia

K |

Inappropriate forum test & forum shopping

¢ Contested jurisdiction based on common law rules of
private international law

e Testis the “clearly inappropriate forum” if:
“continuation of the proceedings in [the Australian] court
would be oppressive, in the sense of ‘seriously and unfairly
burdensome, prejudicial or damaging’ or, vexatious, in the sense
of ‘productive of serious and unjustified trouble and harassment”
(Henry v Henry)
* The court considers a range of issues with respect to
whether or not a stay of proceedings should be granted
* See Chen & Tan, Allen & Cortez and Costigan & Costigan &
Ors where the court indicated that Australia may be an
appropriate forum where neither spouse party lives in
Australia
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Doctrine of Res Judicata

¢ Has another country already dealt with the matter?
* Doctrine of res judicata applies where a cause of action,
including the adjustment of property rights, has been full

and finally determined by a non-Australian court (see
elements to consider in Marginson v Blackburn Borough

Council)

¢ The Full Court in Caddy v Miller declined to allow a
property matter already determined in California to

reopen
« If there has been a final property settlement order made in

Japan, there may not be the opportunity to commence
proceedings in Australia
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Enforceability

* Parties and property can be overseas — orders are made in
persomam not in rem

* Mozambique Rule prevents the courts from making orders

in relation to ownership of foreign land

e Foreign Judgments Act 1991 (Cth) — excludes matrimonial
proceedings from the definition of “action in personam”

(see de Santis v Russo)
* Possible enforcement via the common law

* Orders made in court of competent jurisdiction overseas
may be replicated in the orders of an Australian court if
just and equitable, but will not be enforceable in their own

right (Galloway & Midden (No 2))
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Specific assets — superannuation orders

* Bear in mind if either or both parties have superannuation
entitlements in Australia

* Superannuation is treated as property and are considered
another “species of asset”

* Superannuation payments and benefits require specific

orders particularly in relation to superannuation splitting
¢ Superannuation arrangements are effected by court orders

or a financial agreement made by the parties

* An option is to have property orders made in Japan and
enter into an Australian financial agreement at the same

time
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Additional orders

* Partition orders
— If the proceedings cannot commence in Australia an option
may be to seek the sale and partition of the real estate. This
may result in the partition or division of the sale proceeds
between the parties in the proportions in which they own the
property

* Restraining orders
— If there is concern that a party will leave Australia and dispose of
assets overseas, may be necessary to seek an order precluding
them from leaving the country and requiring delivery of their
passport to the court (see Restein & Restein)
— The court has power to restrain freedom of international
movement in financial cases (Brown & Brown)
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Summary and final tips

¢ Isthere a legitimate international aspect to the case? This
can be identified through disclosure and discovery
techniques

¢ Which countries have jurisdiction?

¢ Can each jurisdiction determine the whole or only part of
the matter?

* What are the advantages and disadvantages of the foreign
forum?

— In each jurisdiction, consider the scope, the relevant principles to
be applied, the likelihood of the court exercising its powers, the
likely outcomes, enforceability of the orders, the costs and
benefits

* Engage advice and counsel from local practitioners to assist
with the decisions and for assistance in how best to locate
and divide the matrimonial assets for your client
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QUESTIONS

Thank you

John Spender
Kennedy Partners Lawyers
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John Spender?
Kennedy Partners, Melbourne

A: INTRODUCTION

It is increasingly common for parties from different parts of the globe to meet and form

relationships; and to have connections with, or assets in, more than one jurisdiction.

While the United Kingdom and New Zealand still top the list of birth countries of Australian
residents born overseas, there are large numbers from China, India, and the Philippines (with
these three countries rounding out the top five). Many more individuals from a wide range of
countries (including many from Japan) are in Australia at any given time to live, or for work,

education or other purposes.

Equally, more and more Australians live overseas pursuing their careers or are in a

relationship with people they have met at home, abroad or, increasingly, through the internet.

It is hardly surprising that if these relationships break down, issues arise which present real
challenges to Australian and Japanese lawyers in advising their clients. It is becoming
increasingly frequent for advisors to have to consider the ramifications of marriage or
relationship breakdowns involving “international” couples in a wide range of contexts from
identifying, locating and disentangling property interests and entitlements, dealing with issues

of child support and spousal maintenance and determining the status of pre-nuptial and

" This paper draws on a range of internal sources from the firm of Kennedy Partners, including papers
the author (and various colleagues and former colleagues of his firm) have presented at conferences
and seminars in Australia and overseas. The author would like to thank lan Kennedy AM, Amanda
Humphreys, Julia Mansfield and Monique MacRitchie for their work from which the writer has drawn.
2 John Spender is a partner of Kennedy Partners, Melbourne.
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financial agreements and orders from overseas courts. Very often these issues, and their
implications, are not immediately apparent and the appropriate forum for determining them

will not be clear.

It is becoming more commonplace to uncover property or resources owned or controlled by a
party in one or more overseas jurisdiction, or in which one of the parties has an interest. It
is a matter for practitioners to determine whether the matrimonial assets (in Japan for
example) are sufficient to meet their client’s reasonable expectations, or whether strong efforts
need to be taken to bring the foreign assets (in Australia for example) into the proceedings to
obtain a proper result for the client. Often, however, the value of the overseas property may
be unknown — yet could represent a very significant portion of the matrimonial asset pool —
and obtaining a full picture of the matrimonial estate may be problematic when one or either

of the parties does not provide full disclosure.

With this background, the purpose of this paper is to identify and highlight the aspects
practitioners should consider when advising about property divisions and related financial

issues with international aspects in the context of relationship breakdown.

In the context of this symposium, too, this paper aims to provide some guidance to Japanese

family lawyers, who are dealing with either or both of the following circumstances:

1. The formerly married couple are both in Japan, but either the lawyer’s client or the
other party have an interest in property in Australia; or
2. Either the client or the other party are living in Australia, and either or both have an

interest in property in Australia.

This paper also specifically focuses on what can be done it such circumstances to locate
those assets in Australia and to determine best how to divide them. The paper will also focus
on how the Australian Courts divide matrimonial assets, how Australian practitioners go
about locating assets both in Australia and overseas, the issues around jurisdiction and

forum selection and the enforceability of orders across borders.
B: THE AUSTRALIAN STATUTORY FRAMEWORK

As a Japanese lawyer acting for clients with an Australian connection, and with assets in

Australia, it is necessary to first understand the Australian matrimonial property framework.
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Under the Family Law Act 1975 (Cth) (“the Act”), the family law courts® have jurisdiction over
the financial affairs of both married and de facto (including same sex) couples including with

respect to:-
¢ Declarations and alteration of property interests;
o Division of property;
e Spousal maintenance;
e Superannuation/pension splitting;
e Property injunctions;
and are empowered to make whatever orders are considered appropriate in relation to the
matters in which they are given jurisdiction by the Act.*
B.1 Overview

The Act is the overarching Australian legislative framework governing the affairs of couples

on relationship breakdown.

Australia does not have a community of property regime, an accrual system or any fixed
statutory entitlements on relationship breakdown. The courts exercise a broad discretionary
power when determining the application of principles and factors outlined in the Act to the

individual circumstances of each case.

Property division and spousal maintenance are not ancillary to principal relief in Australia.
Financial issues between married couples can be dealt with by the family law courts,

independently of the divorce process, at any time.

The provisions relating to spousal maintenance and property division are contained in Part

VIII (for married couples) and Part VIIIAB (for de facto couples) of the Act.

B.2 Property division

That Act empowers the court to alter the property interests of either or both parties to a

marriage. This is a broad, discretionary power vested in the court to make “such orders as it

3 The Family Court of Australia, the Federal Circuit Court of Australia and the Family Court of Western
Australia.

4 The Family Court of Western Australia also has the jurisdiction conferred on it under both federal
and state legislation. In addition to the Family Law Act 1975 (Cth) (“Family Law Act”), there is the
Family Court Act 1997 (WA).
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considers appropriate” — tempered only by the requirement that it must be just and equitable

to make an order; and that, in turn, any order made is “just and equitable”.®

In considering what orders (if any) should be made, the court is required to take into account

a range of matters set out in the Act including:

. The contributions of each party to the acquisition, conservation or improvement of the
property. Contributions may be financial or non-financial; direct or indirect; or made
by a party or on behalf of a party.

. Contributions to the welfare of the family constituted by the parties and any children
(including contributions made in the capacity of homemaker or parent). These
contributions to do not have to be tied to any specific asset and are to be recognised
in a substantial — and not a token — way.

° The effect of any proposed order upon the earning capacity of either party.

° The factors in s 75(2) — summarised below, and replicated in s 90SF(3) for de facto
couples — to the extent that they are relevant to property division ("s 75(2) factors").

. Any other order affecting a party to the marriage or a child of the marriage.

o Any liability which either party may have under the Child Support Scheme in relation

to a child of the marriage.

B.3 Section 75(2) factors

The menu of additional factors which may be relevant to the just and equitable alteration of

property interests of a particular couple includes:

° The age and state of health of each party;

. The physical and mental capacity of each party for appropriate gainful employment;
. Their respective income, property and financial resources;

. Whether either party has the care or control of a child under 18.

. The commitments of each party necessary to enable the party to support:

o himself or herself; or
o a child or other person who that party has a duty to maintain
. A standard of living that is in all the circumstances reasonable.
. The extent to which the payment of maintenance would enable a party to increase his
or her earning capacity by undertaking a course of education or training or to establish

himself or herself in a business, or otherwise to obtain an adequate income.

5 Stanford & Stanford (2012) 247 CLR 108.
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. The extent to which each party has contributed to the income, earning capacity,
property and financial resources of the other party.

. The duration of the marriage and the extent to which it has affected the earning
capacity of a party.

° The need to protect a party who wishes to continue in the role of parent.

° If either party is cohabiting with another person, the financial circumstances of that

cohabitation.

° The terms of any order for property adjustment made or proposed to be made.

. Any child support payable, or liable to be paid in the future, for a child of the
relationship.

. Any other fact or circumstance which, in the opinion of the Court, the justice of the case

requires to be taken into account.

o The terms of any financial agreement binding on the parties.

B.4 Application of statutory provisions

Subject to the Court satisfying itself that it is just and equitable to adjust the property interests
of the parties, the general approach to the property division process (as described by the Full
Court of the Family Court in Hickey and Hickey and A-G for the Commonwealth of
Australia (intervening) (2003) FLC 93-143 at p78,386) normally involves a series of inter-

related steps, being:

1. To identify and value all of the assets and resources of the parties (regardless of whose
name they are in or where they are located) and to quantify their liabilities. In most
instances, the pool of assets is evaluated at the date of the hearing. Each party has a
duty to make full and frank disclosure concerning their financial affairs to the other
party and to the Court.

2. To identify and assess the contributions of the parties to those assets and determine
the contribution-based entitlements of the parties (expressed as a percentage of the
net assets, if possible and appropriate).

3. To identify and assess all other relevant matters — including the s 75(2) factors to the
extent that they are relevant — and to determine the adjustment (if any) which should
be made to the contribution-based entitlements established at Step 2.

4. To look carefully at the orders which are proposed to be made on the basis of the

findings and the determination of the contribution and additional factors to ensure that

IAFL Page 125



any orders made are just and equitable (or “fair”) in all the circumstances. The question
of whether the result is just and equitable relates to the order to be made, not just to

the underlying percentage division.

A further step — to give consideration as to whether either party is entitled to receive spousal
maintenance — may be required if the property division does not enable each party to support

himself or herself adequately.

B.5 Spousal maintenance

Each party to a relationship has an obligation to maintain the other party to the extent that:-
(a) The first party is reasonably able to do so; and

(b) The other party is unable to provide adequately for their own support by reason of:-

(i) Having the care and control of a child of the marriage or relationship under the

age of 18 years;
(ii) Age or physical or mental incapacity for appropriate gainful employment; or
(iii) Any other adequate reason.

The entitlement to, and quantification of, spousal maintenance is determined by comparison
of the financial circumstances of each of the party (taking into account all of their income,

assets, resources and liabilities) and applying the same s 75(2) factors summarised above.

Maintenance orders may take the form of periodic payments (either for a limited term or on an
ongoing basis), a lump sum payment or both — and may be varied or discharged if a party
receiving periodic payments remarries or re-partners or there is a significant change in the

circumstances of either party which justifies a variation to or discharge of the order.

B.6 Clean break

The Act requires the court to make, as far as practicable, orders which will end the financial
relationship between the parties and avoid further proceedings between them. Clean break

orders are accordingly made wherever possible.

C: PRE-TRIAL DISCLOSURE AND DISCOVERY

Cases involving division of property can naturally vary significantly in terms of the assets and
entitlements to be adjusted and in relation to the legal and practical issues which come up for

consideration. For instance, corporate structures are being used more frequently by clients to
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operate businesses, distribute income and manage assets. In Australia the vast majority of
companies registered are private entities and not listed on the Stock Exchange.® Additionally,
trusts, including family trusts, have become more prevalent and can create some of the most

vexed issues in property law matters.

The most common commercial structures used by clients in Australian family law matters
are:

1. Partnerships - for example a farming partnership or an accounting practice.

2. Companies - for example a building company or a property developer. Companies are

also frequently used as corporate trustees.

3. Discretionary trusts — often a Family Trust or used as a structure to operate a business

wholly owned by the parties, for example an architecture practice.

4, Unit trusts — for example a business or investment with unrelated third parties.

When dealing with one or any of these corporate structures, a practitioner must be able to
identify a number of key elements (for example the key personnel and the ownership of the
entity) and identify any potential issues that may arise with the entity or as a result of any
property settlement which involves the entity. To do this, a practitioner must obtain and review

copies of the relevant documentation.

Documents can be obtained from third party sources, the client or the other party. Obtaining
information can be extremely difficult if your client has little or no knowledge of the commercial

structure or the financial position of the entity.

In relation to family trusts, there can be significant disputes as to whether a party has an
interest in a trust, the extent or value of that interest, and whether a party actually, or in reality,
controls the trust. There are often disputes and difficulties in relation to obtaining the

necessary financial information and documents about the other party’s interest in a trust.

So how do you go about obtaining the relevant information?
C.1 Disclosure

Under Australian law, “each party to a case has a duty to the court and to each other party to

give full and frank disclosure of all information relevant to the case, in a timely manner.” In

6 Australian Securities & Investments Commission, 2077 Company registration statistics, (April 2018)
<http://asic.gov.au/regulatory-resources/find-a-document/statistics/company-registration-
statistics/2017-company-registration-statistics/>.

7 See, for example, the Family Law Rules 2004, r 13.01(1); Federal Circuit Court Rules 2001, r 24.03.
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financial cases, parties are obligated to provide relevant information and documents to the
other parties in the proceedings in relation to their assets, liabilities and income.® Rule 13.04
of the Family Law Rules 2004 (“the Rules”) sets out a detailed list of the types of information

a party should provide:

(1) A party to a financial case must make full and frank disclosure of the party's financial

circumstances, including:

(a) the party's earnings, including income that is paid or assigned to another party,

person or legal entity;
(b) any vested or contingent interest in property;

(c) any vested or contingent interest in property owned by a legal entity that is fully or

partially owned or controlled by a party;

(d) any income earned by a legal entity fully or partially owned or controlled by a party,

including income that is paid or assigned to any other party, person or legal entity;
(e) the party's other financial resources;
(f) any trust:

(i) of which the party is the appointor or trustee;

(ii) of which the party, the party's child, spouse or de facto spouse is an eligible

beneficiary as to capital or income;

(iii) of which a corporation is an eligible beneficiary as to capital or income if
the party, or the party's child, spouse or de facto spouse is a shareholder or

director of the corporation;
(iv) over which the party has any direct or indirect power or control;

(v) of which the party has the direct or indirect power to remove or appoint a

trustee;

(vi) of which the party has the power (whether subject to the concurrence of

another person or not) to amend the terms;

8 See Black & Kellner (1992) FLC 92-287, Weir & Weir (1993) FLC 92-338.
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(vii) of which the party has the power to disapprove a proposed amendment of

the terms or the appointment or removal of a trustee; or

(viii) over which a corporation has a power mentioned in any of subparagraphs
(iv) to (vii), if the party, the party's child, spouse or de facto spouse is a director

or shareholder of the corporation;

(g) any disposal of property (whether by sale, transfer, assignment or gift) made by
the party, a legal entity mentioned in paragraph (c), a corporation or a trust mentioned

in paragraph (f) that may affect, defeat or deplete a claim:
(i) in the 12 months immediately before the separation of the parties; or
(ii) since the final separation of the parties; and

(h) liabilities and contingent liabilities.

(2) Paragraph (1)(g) does not apply to a disposal of property made with the consent

or knowledge of the other party or in the ordinary course of business.

(3) In this rule: "legal entity " means a corporation (other than a public company), trust,

partnership, joint venture business or other commercial activity.

Parties to proceedings must provide a financial statement with their application before the

court will make any orders in relation to property settlement. In a simple financial case,

disclosure includes® but is not limited to taxation returns and assessments, a superannuation

statement and a Notice of Appeal in relation to child support. In circumstances where the

value of any item of property in which a party has an interest is not agreed, a market appraisal

of that value must be produced.

In relation to commercial structures the disclosure requirements vary depending on type but

may include:-

financial statements including balance sheets, profit and loss accounts, depreciation
schedules and taxation returns;

a list of directors and shareholders

the company’s constitution and amendments (for corporations)'™

the partnership agreement (for partnerships)'

9 Family Law Rules 2004 (Cth), schedule 1, item 4(5).
10 1bid 4(5)(iii).
" Ibid 4(5)(v).
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. a copy of the trust deed (for trusts)'?
Financial statements and taxation returns

Typically, disclosure should reveal the financial statements of the company, or trust, and
taxation returns. These can be closely reviewed by practitioners and are usually the first place
to look to identify assets. If any valuation of the assets in the company or trust, or alternatively,

the interest of a party in a trust is to occur, then this information will be essential.

Such financial statements should include the balance sheets (assets and liabilities), profit and
loss statements (income and expenses), and all notes, schedules and attachments. The

financial statements will also assist in the identification of:

The value of the assets
Loan accounts or funds owed (liabilities which a trust or entity may seek to recover)

The dividend paid to the shareholders, if any

A w b=

A regular pattern of distribution from a trust (which can be considered a financial
resource of that party)

A beneficiary’s interest in a trust

Any unpaid distributions owed to a party which are, effectively, an asset in the hands

of that party.

Taxation returns should indicate and include distributions a party has received from a trust.

C.2 Consequences for the client of non-disclosure

If there is to be a just and equitable order that alters the parties’ interests in property, there
must be full and frank disclosure between the parties of all relevant circumstances to
determine their true financial positions both presently and in the near future. However, if a
party deliberately fails to meet the duty, the court may draw adverse inferences against the

non-disclosing party if there is material upon which some inference can be based.™

2 1bid 4(5)(iv).

3 See Suiker & Suiker (1993) FLC 92-436; Black & Kellner (1992) FLC 92-287; Chang v Su (2002)
FLC 93-117; [2002] HCATrans 446, Nott & Nott [2009] FMCAfam 770; and Jacks & Parker (2011)
FLC 93-462.
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In Chang & Su' the Full Court held that the trial judge had the ability to make an order for
alteration of property interests in a context where there were competing proposals and a lack
of full and frank disclosure of assets. In this case, the parties were born in Taiwan, married in
Sydney and dissolved the marriage four years later. The wife lived in Australia with the child
of the marriage and two children from her previous relationship. The husband lived in Taiwan
and visited Australia to have contact with their child. The husband came from a wealthy family,
had a range of business interests in Taiwan and two properties in Sydney worth $1.25 million.
He claimed his liabilities exceeded his assets around $620,000 whereas the wife claimed her
liabilities to be around $585,000 and she was on government benefits. Both parties claimed
the other had not provided full and frank disclosure, with the wife alleging the husband had
previously claimed assets worth $50 million and the husband showing evidence of the wife’s
undisclosed business interests. In his Australian residency application, the husband stated
he was worth in excess of $4.55 million and her Honour, Justice Moore, could not find any

evidence to account for how he had lost the money. She observed:

“[107]. ... At the time their relationship began the husband was a man of substantial
financial means, with tertiary qualifications and working in various companies in
Taiwan in which he had interests. His portrayal of himself as someone with more debt
than property now is implausible. The extent of his net asset position | could not say,

but it is likely he remains a person of substantial means in Taiwan ...”

In considering the s 75(2) factors including the wife’s limited earning capacity and her
responsibility for the child, her Honour concluded the wife merited a meaningful adjustment in
her favour. Due to the husband’s non-disclosure it was not possible to determine proportions
however, her Honour was of the view it was just and equitable for the wife to acquire the
husband’s Australian properties. The husband’s subsequent attempt to appeal to the High

Court of Australia was refused.'®
C.3 Duties of lawyers in Australia

One is also assisted to some extent in obtaining documents in Australia by the fact that the

paramount duty of Australian legal practitioners is to the Court'®. Australian lawyers cannot

4 Chang v Su (2002) FLC 93-117
5 See [2002} HCATrans 549 (5 November 2002)

16 Australian Solicitors Conduct Rules, Rule 3
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knowingly or recklessly mislead the Court'” or permit their clients to do so, or be party to their

clients doing so."®

Further, Australian lawyers in family law matters have a duty to advise their clients to disclose
all relevant financial documents and, if the client fails or refuses to do so, must refuse to

continue acting for the client.™

Further, disclosing a large number of documents that have no practical relevance to the issues

in dispute does not constitute compliance with the Rules and costs may flow as a result.

While naturally there are instances of lawyers failing in these obligations, the existence of
same is of powerful assistance to ensure that full and frank disclosure is made. Breach of such

duties can have serious professional and legal consequences for the lawyer.
D: DIGGING DEEPER — ALTERNATIVE CHANNELS TO LOCATING ASSETS

If documents are not forthcoming through disclosure, there are other channels you can engage
to obtain information regarding bank accounts, real estate or company directors and
shareholders. The most commonly practiced methods are via subpoena, a notice to produce,
or database searches. Additionally, practitioners can prepare specific questions, review
company books, conduct probate searches or seek judicial assistance (for discovery of foreign

assets) through The Hague Evidence Convention.
D.1 Information via subpoena

For information that is not publicly or readily available, a party can issue subpoena for the
production of documents and/or for a person to attend court to give evidence.?° Practitioners
should consider whether a subpoena ought to be issued to an accountant, a financial
institution (such as a bank) or someone personally (for example a third person in their capacity
as director of the relevant entity). There are certain aspects to keep in mind when seeking

information via subpoena and they should not be used as a fishing’ expedition.

Legitimate forensic purpose

7 1bid, Rule 19.1

'8 Ibid, generally Rules 19 and 20

9 Family Law Rules, schedule 1, items 6(1)(b) and (4)

20 Family Law Rules 2004 (Cth), r 15.17; Federal Circuit Rules 2001 (Cth), r 15A.02.
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The court will look to the forensic purpose for which the subpoena is issued.?! As Justice
Cronin stated in Papadopoulos & Papadopoulos (No 2) [2007] FamCA 1683, [49]: “The
question of what is relevant takes on significance. The objective must be to assist the parties

and the court in the determination of the issues in dispute.”

When issuing a subpoena, it is helpful to consider the following questions:

° Has each interested person been served?

o In trust matters - has the trustee of the trust also been served?

° What is the scope of the subpoena? If it is too wide, it will likely be objected to.

° What is the relevance of the information you are seeking? Does it have a legitimate

forensic purpose?

In respect of relevance, in the case of Kelton & Brady and Anor [2017] FamCAFC 186, his

Honour, Justice Murphy observed:

[14]. ... It is accepted that a proper basis for objection is that the documents have no

“apparent relevance” to the issues in the proceedings.

[15]. It is now settled that a subpoena can be set aside in so far as it seeks
production of documents which have no “apparent relevance” to the issues in the

proceedings.

[16]. In so holding for the purposes of proceedings in the Family Court, the Full Court
in Hatton, above, cited with approval what was said by Beaumont J in Trade

Practices Commission v Arnotts Ltd and Ors (No 2):

... Does the material sought have an apparent relevance to the issues in the
principal proceedings, ie, is adjectival, as distinct from substantive, relevance
established? Does the subpoena have a legitimate forensic purpose to this
extent? This involves a consideration of the matter from the standpoint of [the

person at whose request the subpoena was issued].

In Dillon & Dillon [2012] FamCA 319 Justice Cronin referred to the test of “apparent
relevance” as stated by the Full Court in Hatton & Attorney-General of the Commonwealth
of Australia [2000] FamCA 892. His Honour noted:

[9]. The words ‘apparent relevance’ still have a nebulous quality about them. Other

courts have approached the question of relevance by asking whether the subpoena

21 See Mansfield & Mansfield [2017] FCCA 13 where Brown J found that the documents sought
could not be regarded as oppressive in nature, an abuse of court process or a fishing expedition.
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has a legitimate forensic purpose or is ultimately likely to add, in some way or other,
to the relevant evidence in the case (see Spencer Motors Pty Ltd v LNC Industries
[1982] 2 NSWLR 921 at 927). The scope of the inquiry albeit by examination of the
evidence set out in the affidavit, must be narrow (Seven Network Limited v News
Limited (No 11) [2006] FCA 174).

Bank records and credit card statements

Subpoena are particularly helpful in gaining access to banking records when they are not
forthcoming from the other party. It is otherwise not possible to obtain such records if a party
does not provide them. An Australian bank will not disclose these upon request to a non-

account holder owing to privacy legislation.

Reviewing the other party’s bank records may well provide hidden connections and
information about the other parties’ assets, loans or trusts. For instance, in relation to trusts,
bank statements may reveal payments in from a trust or the payment of other financial benefits
by a trust or alternatively, funds loaned to a trust and thus establishing a connection between

the financial affairs of the party and the trust.

Additionally, bank records and credit card statements can be used to locate and identify hidden
assets or expenditure. If it becomes apparent from a lawyer’s review of such statements that
his or her client has concealed assets from the other party, the client must be advised to

disclose these.
D.2 Notice to produce

A party can also serve a Notice to Produce.?? This is seldom used in practice, but requires a

party to produce, at a hearing or trial, documents specified by the serving party.
D.3 Information via searches

In Australia, for a small fee, database searches can be conducted through third-party
organisations to identify specific information in relation to corporations, property, real estate
and personal property. There is no central database for trusts. These types of searches are

commonly conducted and are a fundamental starting point for most property related matters.

22 Family Law Rules 2004 (Cth), r 15.76; Federal Circuit Rules 2001 (Cth), r 15A.17.
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Documentation and information collected from searches include:
° Corporations

o A company search will identify when a company was registered, the current
directors and secretary and shareholders as well as the company address.
This can be done through Australian Securities & Investments Commission.

o A company search will also reveal what a party’s shareholding is, what class
and percentage of shares they hold, and whether the shares are held by the
party personally or on trust.

o Historic company searches can also be done to identify current and historical
officeholders and shareholders. This will assist in identifying changes to the
entity as well as when a party resigned from their office position and transferred
their shareholdings.

o A business search will reveal when a business was registered.

o A personal search will identify the companies in which a party is a director
and/or secretary and the person’s shareholdings. This is an invaluable search
to do.

o Such searches, however, will not reveal the financial information of the
company, such as taxation returns and financial statements. This information
is not publicly available. If this information is not voluntarily disclosed by the
other party, steps such as subpoenas (to the other party’s accountant, for
example), are required.

. Real property

o Title searches will assist to check ownership, whether the property is held as
joint tenants or tenants in common, whether the property is encumbered by a
mortgage or caveat and what a property was sold or transferred for. You can
search by address, land identification or registered name.

o An index search (at the Titles Office)®® can be done to check which real
properties are owned by the parties and relevant companies.

o Copies of the registered mortgages, mortgages and caveats can be obtained
to check the borrowers and any guarantors.

o One can also obtain copies of the transfers of land signed by the party when
he or she purchased the real property. Such a document will reveal how much

the property was purchased for.

23 | andata, <https://www.landata.vic.gov.au/>.
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o Since stamp duty on mortgages was abolished in Victoria in 2004, it is no longer
possible to search a copy of the mortgage and find out the amount borrowed
by the part

e Personal property

o A search of the Personal Property Securities Register?* (“PPSR”) will identify

whether a motor vehicle or other chattel is encumbered, for example by a loan.

o Charges are also registered on the PPSR.
D.4 Other methods used to identify and locate assets
Specific questions

There may be times when it is relevant to ask the other party specific questions and put them
to proof of an asset. A party is entitled to serve on another party a request to answer specific
questions after a case has been allocated to the first day before a judge.?® There must only
be one set of written questions in writing, no more than 20 questions and they must not be
vexatious or oppressive.?® The person responding must answer each question fully and

frankly, or provide specific grounds as to why they object to doing so.

Specific questions are not a common tactic in property proceedings but can be very effective.
They can be particularly effective when information provided by the other party to date
indicates inconsistencies in his or her position, and thus require the other party to clarify that
position. In one such case in which Kennedy Partners has acted, the use of such an approach
ultimately revealed the non-disclosure by the other party of assets worth about $AU6,000,000,

and the matter then settled on advantageous terms.
Corporations Act

Officeholders of a company also have a right to access company books pursuant to the
Corporations Act 2001 (Cth) (“the Corporations Act”). While s 198F of the Corporations Act
is seldom used in family law proceedings?’ it provides that a director of a company may inspect
the books of a company — this is a statutory right. Section 290 of the Corporations Act
provides that a director of a company has a right of access to the financial records of a

company at all reasonable times.

24 Australian Financial Security Authority, Personal Property Securities Register
<https://www.ppsr.gov.au/>.

25 Family Law Rules, r 13.26.

26 Family Law Rules, r 13.26(3)

27 Possibly because practitioners are not aware of it.

IAFL Page 136



In Kelly & Lomax [2014] FamCA 431 the wife sought access to documents the husband
allegedly had a right to obtain pursuant to s 198F of the Corporations Act. Citing Emmett J at
[23] and [25] in Hardcastle v Advanced Mining Technologies Pty Ltd [2001] FCA 1846,
Justice Hogan observed two possible restrictions on the right of inspection conferred by
s 198F. The first being

... inspection must be for the purposes of a legal proceeding. The legal proceeding
must be one to which the person requesting access is a party, one that the person
proposes to bring in good faith or one that the person has reason to believe will be

brought against him or her.
And the second

... Is that the proceeding must be a proceeding to which the former director is a party
or believes might be brought against him or her or which he or she proposes to bring

in his or her capacity as a director of the company.

Ultimately, Justice Hogan did not make an order in the terms sought by the wife, however, this

was on the basis of the relevance of the documents sought.
Probate search

Searches can be conducted for Wills and Probate files through the Public Record Office of
Victoria. This can be helpful if your client instructs you that the other party has received an

inheritance, as a result of which they have a future expectancy, that has not been disclosed.

Such searches will normally reveal the inventory of the estate and a copy of the Will admitted
to probate. Thus, they will either confirm or deny that the party does have an entitlement

pursuant to the estate and will give some idea of the value of the estate.
Hague Evidence Convention

The Hague Convention on the Taking of Evidence Abroad in Civil or Commercial Matters (“the
Convention”) is used in rare cases to extract evidence or inspect documents from overseas
jurisdictions. Australia ratified the Convention on 23 October 1992, subject to several
reservations and declarations.?® Although Japan is not a contracting State, there are 61

contracting States who are party to the Convention.?®

28 HeeH, Status Table <https://www.hcch.net/en/instruments/conventions/status-table/?cid=82>.
29 |bid.
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Primarily the Convention facilitates Letters of Request from a judicial authority between

Central Authorities in each State. Aspects the Letter of Request should specify include®:

° Names and addresses of the parties and their representatives;

° The nature of the proceedings for which the evidence is required;

° The evidence to be obtained or judicial act to be performed;

° Names and addresses for any persons such as witnesses to be examined;

o Questions to be put to the persons to be examined or a statement of the subject matter

about which they are to be examined;

° The documents or property, real or personal, to be inspected;

E: CHOOSING JURISDICTION

Once you have identified, located and disentangled the various property interests and
entitlements for your client and you have a fuller picture of the asset pool, you next need to

consider which jurisdiction best meets your client’s needs and expectations.

For example, if it becomes apparent that although the parties, or the client of the Japanese
lawyer are in Japan, the bulk of the assets may be in Australia, and thus it may be more

practical to issue proceedings there.

In this regard, practitioners need to be aware of the various options available to the client in
different jurisdictions as well as the ability (or not) to engage jurisdiction in their home country.
There may be strategic advantage to filing proceedings in certain jurisdictions (for example,
Australia compared to Japan). While this paper does not address the cost of court

proceedings and taxation implications, these are also factors that need to be considered.
E.1 Jurisdiction

Jurisdiction over ancillary financial matters is conferred under the Act in relation to married
couples if, at the date an application is filed, either party to the marriage is:-
(a) An Australian citizen;

(b) Ordinarily resident in Australia; or

(c) Present in Australia.

30 The Hague Convention on the Taking of Evidence Abroad in Civil or Commercial Matters, Art 3.
Note a model Letter of Request can be found at HccH, <http://www.hcch.net/upload/actform20e.pdf>.
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De facto, including same sex de facto, couples have to clear some additional hurdles if they
want to invoke the Australian jurisdiction.
In particular:-

(a) A party must be resident in a participating jurisdiction (all States and Territories except

WA) when the application is made; and
(i) have resided in that jurisdiction for at least one-third of the relationship; or
(ii) in the case of the applicant, have made substantial contributions in that
jurisdiction; or
(iii) In the alternative to all of the foregoing, that the parties were both resident in
that jurisdiction when the relationship broke down®'; and
(b) The relationship must have existed for at least two years; or
(i) there is a child of the relationship; or
(ii) the applicant has made contributions which it would be unjust to ignore; or
(iii) the relationship is registered under State or Territory law.*?
The general principle is that where a party has legitimately invoked the jurisdiction of the

Australian courts, that person has prima facie right to insist on the court exercising that

jurisdiction.

However, the family law courts will not necessarily exercise jurisdiction if it is not appropriate
for the proceedings to be conducted in Australia (for example, where there are proceedings

on foot in Japan; the parties are not in Australia; or there is no real nexus with Australia).

In such cases, the Australian court may need to determine whether the Australian proceedings
should continue, or whether they should be permanently stayed in favour of proceedings in a

more appropriate jurisdiction.

If the court determines that it is appropriate to have the proceedings determined in Australia,
it may then need to consider whether the respondent should be restrained by way of anti-suit

injunction from commencing or continuing related proceedings in another jurisdiction.

31 Family Law Act, s 90SD.
32 |bid s 90SB.
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E.2 The clearly inappropriate forum test and forum shopping

Except with respect to New Zealand,*® Australia is not a party to any international agreement
or convention governing the exercise of jurisdiction or containing rules for preventing “forum
shopping”. Issues of contested jurisdiction are determined by the common law rules of private

international law as interpreted and applied by the High Court of Australia.

Broadly, the test in Australia is the “clearly inappropriate forum” test, which focuses only on

the suitability of the local jurisdiction.

Australia will be regarded as a clearly inappropriate forum only if “continuation of the
proceedings in [the Australian] court would be oppressive, in the sense of ‘seriously and
unfairly burdensome, prejudicial or damaging’ or, vexatious, in the sense of ‘productive of
serious and unjustified trouble and harassment”:. See Henry v Henry (1996) FLC 92-685, at
83,121.

In determining whether or not a stay of proceedings between parties with respect to their

marital relationship should be granted, the court is required to consider a list of issues

including:-

1. Whether both countries have jurisdiction with respect to the parties and their marriage.
2. Whether each country will recognise the other’s orders and decrees.

3. Whether any orders made in Australia may need to be enforced in other countries, and

the relative ease with which that can be done.

4. Which forum can provide more effectively for complete resolution of the matters

involved in the parties’ controversy?

5. The order in which the proceedings were instituted, the stage the proceedings have

reached and the costs which have been incurred.

6. The connection of the parties and their marriage with each of the jurisdictions (“the

relevant connecting factors”) and the issues on which relief might depend in each.

33 Agreement between the Government of Australia and the Government of New Zealand on Trans-
Tasman Court Proceedings and Regulatory Enforcement, signed 24 July 2008, [2013] ATS 32
(entered into force 11 October 2013). In Australia, this Agreement was given legislative effect by the
enactment of the Trans-Tasman Proceedings Act 2010 (Cth) ("the TTP Act"), to which I will refer in
further detail below.
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7. Whether the parties, having regard to their resources and their understanding of the
relevant languages, are able to participate in the respective proceedings on equal

footing.

8. The legitimate personal and juridical advantages accruing to the party invoking the

Australian jurisdiction.3*

Practically, this means that it is relatively difficult to have an Australian Court declare itself a
clearly inappropriate forum in a financial matter, assuming that there is some reasonable
nexus with Australia. It is worth noting that there have been various Family Court decisions
indicating that Australia may be an appropriate forum to determine the financial dispute
between the parties when neither of the spouse parties lives in Australia. (See, for example,
Chen & Tan [2012] FamCA 225 (supra) (per Kent J), Allen & Cortez [2016] FamCA 320 (per
Macmillan J), and, more recently, Costigan & Costigan & Ors [2017] FamCA 879 (per Carew
J).38

Thus, the overriding issue for practitioners presented with a matter in which there is a potential
choice of jurisdiction, and where Australia is one of those jurisdictions, is: which jurisdiction

will provide the client with the best result?
That is in itself a complex question, which Australian legal practitioners often need to consider.

Most jurisdictions, even if superficially similar to Australia, tend to apply principles which are

very different from Australia’s — and from each other.

Australia's discretion-based regime for property division and spousal maintenance
encompasses a wide range of factors, and enables the outcome to be tailored to the particular
circumstances of the individual couple. In contrast, many jurisdictions (including the European
civil law world and the jurisdictions which have derived their law from that system) have
statutory regimes which determine the division of property on relationship breakdown in a

formulaic manner and may have limited (or even no) provision for spousal maintenance.

New Zealand essentially has a regime for equal sharing of matrimonial property (but in most

instances excludes property held in trusts, which are historically regarded as sacrosanct).

Even within the UK things are not clear cut — and the laws vary in different parts of that

country.

34 See, generally, Henry & Henry, FLC 92-685, at 83,124, per Dawson, Gaudron, McHugh &
Gummow JJ.
35 The writer acted for the wives in each of the two last mentioned cases.
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England and Wales have a menu of factors in s 25 of their Matrimonial Causes legislation

which looks very similar to Australia’s ss 79(4) and 75(2) of the Act factors. However:-

(a) The judge-made law emanating from The Supreme Court has effectively introduced a

presumption of equal division; and
(b) The English courts have a propensity to make:-
(i) Generous, often lifetime, spousal maintenance orders; and

(ii) Extremely generous child support orders which can include the provision of a
home during their dependency, and private school and tertiary education

expenses.

Scotland on the other hand, is largely an equal-sharing regime, with very limited spousal

support and far less generous child support provisions.

Family law in the United States is State-based so that there are, in effect, 50 different systems
within that country. That is compounded by the fact that the right to practice is often limited
only to specific counties within a State, and local practice within and between these various

States can vary significantly.

An onerous obligation falls on a practitioner confronted with a matter which involves more than
one jurisdiction — and getting it wrong can bring about severe prejudice to the client. The
correct choice of jurisdiction is fundamental to an optimal outcome. An incorrect choice can

be disastrous, and give rise to significant professional indemnity issues.

The natural instinct is to look immediately to our home country when making that choice. We
know the jurisdiction; we know the likely outcomes; it is familiar; it feels comfortable.
However, and commenting on this issue, from an Australian perspective:

(a) If you are acting for a wife, who has connections with the UK, as a general rule, it would

be better to proceed in England and Wales, although probably not in Scotland;

(b) If you are acting for a husband, again, as a general rule, New Zealand might offer

better results; and

(c) If the case involves substantial pre-marriage or inherited assets European civil law
might better protect those from a claim by a spouse, and limit entitlements to a share

of the “matrimonial” assets.

A second major consideration is enforceability. You may obtain a very favourable order in

Australia, but if the assets (especially real assets) are held elsewhere, the Australian order
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might be entirely useless — and invoking the Australian jurisdiction may exclude the possibility

of proceeding in a more appropriate jurisdiction.

As | will comment below, too, the same may well apply to proceedings in Japan. One may
obtain a very favourable result there, but if the assets are primarily in Australia, there may well

be difficulties enforcing it.

That problem can be particularly acute where assets and resources are held in more than one

jurisdiction. The questions which then arise are:-
(a) Where will you get the best result (financially) for your client? and

(b) What practical value will any orders made in a particular jurisdiction have?

It is vital to consider all the options — and to have expert local advice with regard to the other

jurisdiction or jurisdictions.

A list of family law experts in other jurisdictions can be found at the website of the International

Academy of Family Lawyers.3®
E.3 Res judicata — the matter has already been dealt with
The doctrine of res judicata

Where a cause of action, including the adjustment of property rights, has been fully and finally
determined by a non-Australian court, the doctrine of res judicata (cause of action estoppel)
applies, and the prior adjudication of a cause of action estops parties from proceeding with
the same cause of action in another forum. The relief granted in such a situation is a

permanent stay of the subsequent claim.

The elements of the doctrine of res judicata (derived from the English case of Marginson v
Blackburn Borough Council [1939] 2 KB 426) are that:

e The decision was judicial;

e The decision was in fact pronounced;

e The tribunal had jurisdiction over the parties and the subject matter;
e The decision was final and on the merits;

e The decision determined the same question as raised in later litigation; and

36 International Academy of Family Law <https://www.iafl.com>.
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e The parties to the later litigation were the parties to the earlier litigation.

Further, the fact that an order is capable of ex post facto variation does not reflect upon its

finality for the purposes of the application of the doctrine.

Even if a family law proceeding cannot be conducted in the other country, including all property
in the matrimonial asset pool will be of advantage to your client as the judgment is likely to be

upheld in the other jurisdiction.

In Caddy v Miller (1996) FLC 91-720 the Full Court of the Family Court of Australia considered
a case where orders for division of property had been made in California relating to property
located in California and Australia. Amongst other things, the orders confirmed the parties'
ownership of an undivided one-half interest in a home in Australia but contained no order to
alter their interest in that property. The wife subsequently sought orders in Australia with
respect to the home, seeking recognition of the Californian divorce and an order that the
husband transfer all of his interest in the home to her. The husband argued, inter alia, that
cause of action estoppel prevented the wife from bringing an application for an adjustment of
property interests under the Family Law Act. The Full Court held that the existence of a prior
judicial decision of a court of competent jurisdiction, which was final and which involved the
determination between the same parties of the same question sought to be litigated in
Australia, meant that a cause of action estoppel arose against the wife. Further, the Full Court
observed that any difficulties in relation to enforcement could not affect the nature and validity

of orders made properly between the parties.

Consequently, if there has been a family property settlement order made in Japan, there may

well not be the opportunity to commence proceedings again in Australia.

F: ENFORCEABILITY

F.1 Giving effect to the orders

Jurisdiction under the Act is in personam and not in rem: that is, orders can be made which
require a person (individual or corporate) to do certain things to give effect to orders (for
example, the alteration of property interests) but orders cannot be made against the property

itself.

A judgment in personam binds the parties and their privies; whereas a judgment in rem is

binding on the world at large — whether the parties, their privies or otherwise.
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This poses potential problems where the property is foreign land (a major issue in, for
example, cases involving Australian citizens or permanent residents who often hold land in

their country of origin).

The Mozambique Rule®” recognises that only the country where the land is situated can
effectively enforce an order relating to title in or possession of the land. The family law courts
will not make orders directly in relation to the ownership of foreign land (and are precluded
from doing so under the Mozambique Rule). They do however have jurisdiction to make
orders in personam, requiring a party to deal with overseas assets in a specified way and will

do so unless such orders will be:-

(a) in direct conflict with the law of foreign jurisdiction; or

(b) manifestly futile,

and have the capacity to impose consequences on a party who is in breach of an obligation

created by an in personam order.

While penalties may be imposed on a party who is in breach of an obligation created by an in
personam order it does not in itself mean that the order can be enforced or implemented
(especially if the party has removed him or herself from the Australian jurisdiction) unless there

is a mechanism for enforcement of foreign orders available under the law of the lex loci.
F.2 Enforceability of overseas decisions
The Australian Attorney-General’'s Department provides helpful guidance in relation to

enforcement of overseas judgments on its website:

Whether a foreign judgment can be enforced in Australia depends on where the

Jjudgment was issued and the type of judgment that was issued.

Currently, the enforcement of foreign judgments in Australia is governed by both

statutory regimes and common law principles.

With respect to statutory regimes, the Foreign Judgments Act 1991 and the Foreign
Judgments Regulations 1992 provide for the procedure and scope of the judgments

that can be enforceable under the statutory regime.

Additionally, Australia is party to the bilateral treaty for the Reciprocal Recognition and

Enforcement of Judgments in Civil and Commercial Matters 1994 with the United

37 See British South Africa v Companhia de Mocambique, [1893] AC 602, House of Lords.
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Kingdom. However, Australia is not party to The Hague Convention on Recognition

and Enforcement of Foreign Judgments in Civil and Commercial Matters 1971.

In instances when there is no international or statutory agreement, the foreign

Jjudgment must be enforced under common law principles.

Given the complexity of most matters, we recommend seeking legal advice from a local

Australian lawyer.

Foreign Judgments Act 1991

When determining whether a foreign court acted with jurisdiction the Australian courts will look
to the Foreign Judgments Act 1991 (Cth) (“the FJ Act”).

Specifically, an “action in personam” does not include ‘proceedings in connection with

matrimonial matters” or “a matrimonial cause”.*®

Justice Atkinson of the Supreme Court of Queensland, in de Santis v Russo [2001] QSC 65
distinguished (at [9]) the obligation of a parent to financially support a child as an action in
personam (ie against a person) rather than proceedings against specific property. Further he
found that the obligation related to the maintenance of children rather than proceedings in
connection with matrimonial matters and did not falling within the definition of s 3. The Italian

court therefore, was found to have jurisdiction.
Common law principles

If a judgment does not fall within the scope of the FJ Act (or any other act), consideration can
also be given to registration in Australia of a foreign judgment pursuant to common law
principles. This means the courts will look at case law precedent in making their

determination.

Expert local advice will be required in assessing the prospects of that option, whether in

Australia or elsewhere.
Otherwise

Australia is otherwise not a party to any international agreement or convention specifically
governing the recognition and enforcement of orders in relation to the alteration of property

interests between spouses and de facto partners.

38 Foreign Judgments Act 1991 (Cth), s 3(1)(a).
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Property orders made in a court of competent jurisdiction overseas may well be recognised
and given appropriate weight — or even, for all practical purposes, replicated in the orders of
an Australian court if that is considered just and equitable when applying the principles

governing property division under the Act — but they will not be enforceable in their own right.
Similarly, Australian property orders, made in personam, may not be enforceable overseas.

In Galloway & Midden (No 2) (2014) FLC 93-586, the Full Court allowed the wife’s appeal
where the ftrial judge failed to consider how, if at all, the wife could secure the transfer of
properties to herself in Country F where she asserted the properties were held on trust for her.
The properties, being a chateau on two titles, had been registered in the names of two of the
wife’s children in 2002, to avoid foreign ownership restrictions in Country F. In 2008, one son
transferred his interest to the other son without the wife’s knowledge. The wife gave evidence
that she was estranged from that son. The Full Court found that there was no evidence before
the trial judge as to whether the asserted trusts were established under Australian law and,
even so, if such trusts could be enforced in the foreign country (particularly where the
ownership of the properties had been structured to avoid foreign ownership laws); how the
wife might secure transfer of the properties to her if so ordered by the Australian court; the
remedies available to the wife to “rescue” the foreign property; or the costs to her of pursuing
any potential remedies in that jurisdiction. The Full Court determined that the trial judge had
erred in finding that the particular properties in Country F formed part of the property of the
parties in these circumstances without making a finding as to the nature of the wife’s interest
in the properties and identifying her existing legal or equitable interests in them, as required
by Stanford v Stanford (2012) 247 CLR 108.

It is therefore important to seek local advice in each relevant jurisdiction, in relation to not only
the merits of a property case but also enforceability of any orders made. Expert evidence may
in fact be required from an overseas expert practitioner in relation to the issue of enforceability
in the case of a forum dispute or a contested property case involving more than one

jurisdiction.
F.3 Orders to divide specific assets - superannuation

An important issue to bear in mind, too, is whether either or both parties have superannuation

entitlements in Australia.

In this regard, it is wise to beware the requirements for specific orders regarding
superannuation payments and benefits, particularly in relation to superannuation splitting

orders. In Australia, under s 79 of the Act, virtually all interests in superannuation funds,
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including future and contingent interests, are treated as if they are property and are considered
“another species of asset”.?® Part VIIIB, Division 3 of the Act gives the court the power to ‘spilt’
(divide) a party’s superannuation benefit or ‘flag” (restrain) the payment of benefits.
Procedural fairness must be accorded to the Superannuation Trustee and each
superannuation fund has particular requirements of what is required in orders made by the

court to effect the split.

It is important to bear in mind that such superannuation arrangements can only be effected by
virtue of either Court orders made pursuant to the Act or a financial agreement made by the

parties pursuant to the Act.

Consequently, one option for Japanese practitioners may be to have Court orders for other
property made in Japan, but for the parties to enter into an Australian financial agreement at

the same time to deal with the Australian superannuation entitlements.

Naturally, that requires the consent and cooperation of both parties.
G: OTHER RELEVANT MATTERS

G.1 Alternative orders which may be sought in relation to Australian real property

It may be the case that the parties jointly own real estate in Australia, but they cannot
commence family law proceedings in Australia owing to failure to meet the jurisdictional
requirements, or because one of the family law Courts has determined that Australia is a

clearly inappropriate forum.

In such circumstances, an option may be to seek the sale and partition of the real estate
pursuant to the legislation of the Australian State or Territory, which may well result in the
partition or division of the sale proceeds between the parties in accordance with the

proportions in which they own the property.*°
G.2 Orders restraining a party from leaving Australia

There may be instances, too, where there is concern that a party will leave Australia and
dispose of assets overseas, or, alternatively, simply make it more difficult for a judgment to be

enforced against him or her.

39 In the Marriage of Coghlan [2005] FLC 93-220 at 79,642.
40 See, for example, Part IV of the Property Law Act 1958 (Victoria)
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In appropriate cases, it may be necessary to seek an order precluding the other party from
leaving Australia and requiring delivery of his or her passport to the court: See for example
Guest J in Restein & Restein [2003] FamCA 1146 (unreported). The Full Court has accepted
that the Court does have power to restrain freedom of international movement in financial
cases: Brown & Brown (2007) FLC 93-316.

G: PRACTICALITIES FOR JAPANESE PRACTITIONERS

Taking instructions in a matter involving foreign jurisdictions requires the practitioner firstly to
recognise that there is a legitimate international aspect to the case. This can be done through
disclosure and discovery techniques including issuing subpoena, scrutinising bank records,
financial statements and taxation returns, and/or searching company and property databases

and company books.

Once the full extent of the parties’ financial interests are ascertained the practitioner needs to

consider:-
1. Which countries potentially have jurisdiction;
2. Whether each jurisdiction can determine the whole or only part (and if so, which part)

of the matter;

3. The advantages and disadvantages to the client of the foreign forum as compared to

Japan including:-

(a) The scope of each of the potential jurisdictions with regard to the matters in

dispute;
(b) The relevant principles likely to be applied;
(c) The likelihood of the foreign court exercising jurisdiction;
(d) The likely outcome if the matter is pursued in either jurisdiction;

(e) The enforceability of Australian orders in the foreign jurisdiction, or foreign

orders in Australia; and

(f) The costs and benefits of each available option.
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Engaging advice and counsel from local practitioners in the relevant jurisdiction will benefit
and assist in any or all of these decisions including getting assistance in how to best locate

and divide the foreign matrimonial assets for your client.

| trust that the above is of some assistance to Japanese practitioners who are dealing with

matters involving Australia.

John Spender

21 April 2018
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Background

England and Wales is a common law jurisdiction. Scotland is a hybrid of common law and
civil law.

Matrimonial Causes Act 1973 is the statute governing financial provision on divorce.

The court has wide discretion to deal with financial issues on divorce.

Various factors under Section 25 Matrimonial Causes act which need to be taken into
account on divorce:

income, eaming capacity, property and other financial resources of each party;

the financial needs, obligations and responsibilities which each party has or is likely to
have in the foreseeable future;

the standard of living enjoyed by the family before the breakdown of the marriage;

the age of each party to the marriage and the duration of the marriage;

any physical or mental disability of either of the parties;

contributions made by each party or likely to be made in the foreseeable future including
any contribution by looking after the home and caring for the family;

the conduct of each of the parties if that conduct is such that it would in the opinion of the
court be inequitable to disregard it (this is in reality seldom applied);

the value to each of the parties to the marriage of any benefit which they may lose the
chance of acquiring because of the divorce;
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Background — Cont’d

The court is under an obligation to find a clean break where it can.
White —v- White 2001 1 ALLER 1, HL.

The court is keen on “fairness”.

Needs, Compensation and Sharing — headline considerations arising
from case law, not from statute.

Spousal maintenance — when making an order the court is under an
obligation to consider whether the periodical payments should be
made only while the payee adjusts, without undue hardship, to the
termination of the payments. Payments can be made for joint lives or
for a term and cease automatically on a parties remarriage.
Capitalisation is common where there is money.
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Pre-Trial Disclosure and Discovery

« This is thorough in England and Wales.

* The procedure is designed to get to the bottom of the financial
disclosure and encourage the parties to negotiate and settle. The
process can be cumbersome and expensive.

» First Directions Appointment, Financial Dispute Resolution hearing,
Final Hearing.

» There is a duty of full and frank disclosure.

» Lawyers have a duty to the court not to mislead the court. Parties can
be punished for not telling the truth. Failing to tell the truth to the court
is contempt of court which is a criminal offence. This is not necessarily
the case in many other jurisdictions.
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Locating Foreign Assets

Questionnaires must disclose all assets worldwide. Duties of disclosure relates to all assets,
Wwherever situated.

Standard disclosure will include 12 months bank statements. Questionnaires can seek an
extended period where this can be justified.

Enquiries can be made of Companies House and the Land Registry which wil identify an
individual's interest in companies o property by searching publicly held records.

Database searches can be carried out through third party organisations.

Greylist is an organisation that can test which of the 275,000 worldwide banks an individual has
been in contact with by sending a test e-mail. Once a connection with a particular bank has been
established, consideration can be given to what further enquiries can be made.

+ Forensic accountants may analyse disclosure

+ Analysis software can be used to build a financial picture from bank statements.

+ Letters of request can be sent to a court in a foreign jurisdiction (and equally from a foreign court
to the English Court) i i in obtaining and/ or evidence from a
witness.

In the EU letters of request between members are governed by the Taking of Evidence
Regulation 2016/2001/EC).
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Locating Foreign Assets — Cont’d

+  The Hague Convention on the taking of evidence abroad in Civil or Commercial matters
govems the transmittance of evidence between signatory countries.

+ Japanis not a contracting state.

+  The UKimplemented its obligations under the Hague Convention by passing the Evidence
(Proceedings in Other Jurisdictions) Act 1975 which (together with the Civil Procedure
Rules Part 34) sets out the principles and procedures the English Courts must follow.

+  The UK has a number of bilateral treaties with other countries.

« Ifaparty is not covered by the Hague Convention or a bilateral treaty, assistance can still
be sought and given as a matter of mutual judicial cooperation.

+  The English Court’s approach to receiving letters of request under the Hague Convention
is “we ought to afford foreign courts the fullest benefit we can”.

«  Zakay v Zakay [1998] 3 FCR 35 — In financial remedy proceedings in England the wife
alleged, and the husband denied, that he was the beneficial owner of shares held by a
Gil;){alléarian trust company. The letter of request from the English Court to Gibraltar was
upheld.
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Locating Foreign Assets — Cont’d

*  Panayiotou v Sony Music [1994] Ch 142 — the rules do not limit the inherent jurisdiction of
the court to make requests to foreign courts to ensure the production of documents from
abroad. There is no logical reason why the principles by reference to which the court
determines whether, and if so to what extent, to require a person who is not a party to the
proceedings to produce documents or to give oral evidence should differ according to
whether he is in England and Wales or abroad.

+  Charman v Charman [2005] EWCA Civ 1606 — the court considered orders to third parties
abroad to produce documents for use in ancillary relief proceedings where the husband
had considerable assets in an offshore discretionary trust. The Court made it clear that a
request would not be made if it is a fishing expedition. The letters of request to Bermuda in
this case were approved. However, the Bermudian Judge refused to order the trustees to
disclose any information. Happily, the tide has tumed in Bermuda and in Jennings v
Jennings 2009 the Supreme Court in Bermuda said the Court in Charman had been
wrong.

+  The procedure is by summons to the High Court. The foreign judiciary is requested to
assist and compel attendance of witnesses for the purpose of giving evidence and being
cross examined. The High Court can also issue a letter of request requesting documents
that could have been subject to a subpoena duces tecum.

International
ade of

ey
Family Lawyers |

Choice of Jurisdiction

+ England and Wales is currently part of the European Union and has signed up to Brussels
Il which sets out the rules on which EU countries have jurisdiction and how. This has been
very useful as between EU countries.

+ Jurisdiction under Brussels Il revised is set out in article 3 which provides that in matters
relating to divorce, legal separation or annulment, jurisdiction lies with the courts of the
member state where:

(a) the spouses are habitually resident;

(b) the spouses were last habitually resident and one of them still lives there;

(c) the respondent is habitually resident;

(d) inthe event of a joint application, either of the spouses is habitually resident;

(e) the applicant is habitually resident if he resided there for at least one year
immediately before the application;

(f)  the applicant is habitually resident if he resided there for at least six months
immediately before the application was made AND is either a national of that
member state or (in the case of the UK and Ireland) has his domicile there; or

(g) both spouses are nationals, or in the case of the UK and Ireland, both spouses are
domiciled.
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Choice of Jurisdiction — Cont’d

« If an English person is living in Japan and
married to a Japanese person, then the
English person would have the jurisdiction to
apply for a divorce in England because (a)
she is domiciled in the UK (and England
specifically) and (b) no other EU country has
jurisdiction. But beware — as she may not be
able to apply for ‘maintenance’ if the divorce
takes place under this rule.
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Choice of Jurisdiction — Cont’d

+  As between countries in the European Union (apart from Denmark), first in time seizes the
divorce jurisdiction.

+ This is not the case as between UK jurisdictions and countries which are not part of the
European Union.

+ ‘Forum shopping’ is permissible and expected.

+  Forum conveniens is a concept which allows a court with jurisdiction to hear proceedings
to decline to exercise its jurisdiction on the basis that matters should be determined in
another more appropriate forum. The concept derives from the statutory test in paragraph
9, schedule 1 to the Domicile and Matrimonial Proceedings Act 1973 —a court may grant a
stay if it appears that the balance of faimess — to include convenience — means that it is
appropriate for the proceedings to be disposed of in another jurisdiction.

«  The discretion is very wide and depends on the facts of the case.

+ The court must consider whether there is evidence that another jurisdiction is more
appropriate. The burden of demonstrating that faimess points to another jurisdiction falls
on the party seeking the stay. The Court must “have regard to all factors appearing to be
relevant, including the convenience of witnesses and any delay or expense that may resuit
from the proceedings being stayed or not being stayed.” [DMPA1973, para. 9(2)].
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Choice of Jurisdiction — Cont’d

+ Chai v Peng [2014] EWHC 3419 — the wife was not prevented from continuing with her
financial remedy proceedings in England despite the finding of forum conveniens by the
Malaysian Court. The English Court had jurisdiction to hear the case based on the wife's
habitual residence. The Court found that the Malaysian court had determined that
Malaysia was not an inappropriate forum — not that it was more appropriate than England
which was a different test. The English court found that the connecting factors to England
and Malaysia were fairly equal with a small bias in the wife’s favour. This decision was
upheld on appeal by the husband.

*  JKN v JCN [2010] EWHC 843 — this case dealt with the question of whether the English
Court is prevented from exercising its discretion to stay English proceedings by virtue of
Brussels Il and the judgment in Owusu. Owusu rejected the argument that England no
longer had any discretion to refuse a divorce on forum grounds after Brussels II. The Court
decided that New York was the more appropriate forum and stayed the English
proceedings.

+  London is still regarded as “the divorce capital of the world”. Why? The disclosure system
is on)erous (for the discloser) and the awards are generous (for the financially weaker
party).
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Part Ill of the Matrimonial and Family Proceedings Act 1984

« This allows the English court to make financial orders after an overseas divorce, whether
or not a previous financial order has been made in that other or in any other jurisdiction.

+ The statute was originally designed to deal with unfaimess arising from divorces in
jdl.gn'sdictions which traditionally gave little or nothing to the financially weaker spouse on

ivorce.

+  The court may not give permission for a Part Ill application to be made unless it considers
there is a substantial ground for making an application. Part Il does not define substantial.

« Agbaje [2010] UKSC 13 — The Court held that Part Il is to be applied in light of the
purpose of the Act, which was the alleviation of the adverse consequences of no, or no
adequate, financial provision being made by a foreign court in a situation where the parties
had substantial connections with England.
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Part lll of the Matrimonial and Family Proceedings Act 1984 — Cont’d

* Interms of quantum three principles should be applied. First, primary consideration should
be given to the welfare of any child. Secondly, it will never be appropriate for the court to
make an award which is greater than that it would have made if the proceedings had been
brought here. Finally, where possible the order should provide for the reasonable needs of
each spouse.

«  Connection with England and Wales needs to be established — at the time of the foreign
decree either:- (a) at least one of the parties was domiciled in England and Wales, or (b) at
least one of the parties was habitually resident in England and Wales for one year preceding
the application or decree; or (c) at least one of the parties is entitied to a beneficial interest in
a property in England and Wales that was once the matrimonial home (in which case the
court is confined to dealing with that property.)

. thgqing arguments about such cases being dealt with on a ‘needs’ basis rather than eg
‘sharing’

«  Zimina v Zimin [2017] - the Court of Appeal overturned an order made under Part IIl granting
a lump sum to a wife who had been divorced in Russia and received a substantial settlement
there. The application was made 5 years after the wife received her award in Russia and
was found to be an attempt to have a second bite of the cherry. Where the foreign
settlement has been fairly reached it is not appropriate to make an Order under Part lI.

International
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Variation of Trusts Section 24(1)(c) Matrimonial Causes Act 1973

« Trusts can be a particular issue in big money cases.

* Many people with overseas assets have set up trusts.

+ Trusts are a common law concept, often hard to explain to a
judge in a civil law jurisdiction.

« If the order is unlikely to be enforced abroad, the English court
is unlikely to make the order.

« ‘Firewall’ legislation has been enacted in various jurisdictions,
in part to avoid enforcement of orders from overseas
jurisdictions.

« Choice of law governing the trust is of relevance, as is choice
of trustees.

« Trustees can be joined to the proceedings — but beware of the
cost of doing so!

International
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Freezing Orders

» The English Courts have the ability to make worldwide
Freezing Orders (WFO), restraining a party from disposing of or
dealing with assets (MCA 1973 section 37 and under the
inherent jurisdiction).

* There are strict safeguards that must be adhered to — see UL v
BK [2013] EWHC 1735.

* The applicant must show clear evidence of unjustified dealing
with assets giving rise to the conclusion that there is a solid risk
of dissipation of the assets to the prejudice of the applicant.

International
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The Marital Estate : How to locate and divide
foreign assets from a French perspective

Charlotte Butruille-Cardew,
Partner CBBC
PARIS - FRANCE

Differences bewteen MPR and Financial compensation

Financial obligations of the divorcing spouses :

When the marriage terminates, the matrimonial property regime (MPR: régime matrimonial)
of the couple is wound up and each spouse, according to the regime chosen, is allocated a
portion of the assets accrued during the marriage.

This allocation of assets is determined by the matrimonial regime chosen by the spouses and
is independent from the cause of the dissolution of their marriage. Therefore, if the marriage
is dissolved by divorce, the allocation of assets as determined by their matrimonial regime will
be combined with the divorcing financial rights of the spouse (compensatory benefit :
prestation compensatoire)

Divorce and compensatory benefit must be dealt with in the same judgement (French Supreme
Court, 28 January 1987).

However, the winding up of the MPR is ordered, unless the spouses agreed upon it, later on, in a
separated proceeding (Article 267 of the French Civil Code / L213-3 Organisational Cnde Franch

Supreme Court, 20 March 2013, for international divorces)
CBBC

Compensatory benefit : maintenance obligation 1/

Interim spousal support

According to French divorce proceedings, the Family Judge rules on interim measures in the
Ordonnance de non conciliation.

As part of this interim measures, the Judge could grant monthly payment as part of spousal
support (devoir de secours) to one of the spouse.

Its aim s to ensure the same lifestyle to the weaker financial spouse after the couple’s separation. It does not take into
account the length of marriage.

The interim measures granted are effective throughout the entire procedure and until the divorce s finalised,

Depending on the complexity of the divorce and the relations between the spouses, this procedure could last for 3to 5
years and sometimes even more.

That means that a spouse could receive for 3 to 5 years, as a minimum, a monthly payment, as part of a spousal support
and this amount will not be deducted from the amount allocated asa benefi,

“Divorce puts an end to the duty of support between spouses” (article 270 FCC)
CBBC
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Compensatory benefit : maintenance obligation 2/

In all cases of divorce and unless agreed otherwise by the spouses, one of the spouses may be compelled to pay
the other a y benefit )

Capital payment has to be made in the way of a lump sum or 2 series of lump sums payable over a maximum of
eight years or a property transfer order, "for ownership or usufruct, for use or dwelling". The property transfer
can be ordered in relation to a joint ownership, but also the personal asset of the other spouse,

Financial compensations in divorce ate always subject to the judge discretion. The criteria to fix the
compensatory benefit are completely different from those for the interim spousal support (devoir de secours). Its
aim is to offset the separation’s effects.

According to article 271 of the FCC, the Judge shall take into account — needs and incomes /foreseeable future
and
- the duration of the marriage;

the ages and states of health of the spouses;

their professional qualifications and occupations;

the consequences of the professional choices made by one spouse during their living together for educating -the children and the
time which must stil be devoted to this education, or for favouring his or her spouse’s career to the detriment of his or her own;

the estimated or foreseeable assets of the spouses, both in capital and income, after liquidation of the matrimonial regime;
their existing and foreseeable rights;
their respective situations as to retirement pensions, having estimated, as much as possible, the reduction of the retirement

rights that circumstances mentioned in the sixth paragraph above might cause for the spouse creditor
ofthecompensatoryalowance @@

Matrimonial Property Regime (MPR)

The matrimonial regime of a married couple is set by rules that organize
asset administration and entitlement within the marriage, both during the
marriage and upon its dissolution. It is often referred to in Common Law
countries - where the notion does not exist — as matrimonial property
rights.

European Regulation on Matrimonial Regime (2016/1103) — 23,01,2019
defines it as a “set of rules relating to the economic relations of the spouses
between them vis-a-vis third parties”.

The MPR determines the powers of the spouses, either individually, or
jointly, to administer their assets and defines the rights of third parties
(generally creditors) in relation to the couple’s estate. When the marriage
terminates, the matrimonial regime of the couple is wound up and each
spouse, according to the regime chosen, is allocated a portion of the assets

acquired during the marriage.

Choice of law rule / international cases

The Hague Protocol of 23 November 2007 on the Law
Applicable to Maintenance Obligations

However : interim spousal support : French law
question in relation to the matrimonial home ?

Hague Convention dated 14 March 1978 and EC Regulation n°
2016/1103 on Matrimonial property regimes
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Disclosure : Compensatory benefit 1/

The French system is very favourable to parties who do not intend to disclose fully and exhaustively their
assets and income, especially when these are not located in France but in other countries

In case of divorce, there are no set formula, y ions or questionnaire that a party
should provide the Court with in relation to their assets or wealth.

Therefore it is up to each party to request from the other party the document or information which he/she
believes are deemed relevant. However, a default in responding to this request or to provide the relevant
documentation is not sanctioned by the Court.

Atthe end of the divorce process (and only at that time for the purpose of the compensatory benefit), the

parties have to swear a statement of income and means (article 272 FCC)*, but there is no sanction in case

if inaccuracies. In rare cases : C.civ Tére 11/09/13 N* 12-17730 — possible revision. This statement is not even an
official or Court requested form

In the request for divorce with the French court, a party can require a Notary (Notaire) to be appointed in
ordered to obtained a notarised Court expertise on the MPR or/ on the compensatory benefit and often on both

The Notary can request that a party provides some documents

If one of the party does not agree with the valuation proposed or the wealth declared to the Notary by the other
party, unless there is an agreement or a Court order, that party will have to instruct at his/her own costs a private
expert to propose another valuation,

If a party does not comply, there is no sanction, the Notary simply stating that the relevant documents could not be

obtained,
@@

Disclosure : Compensatory benefit 2/

Absence of In personam jurisdiction and no contempt of Court — no jail
imprisonment,

Possibility to consult banks (FICOBA) - France only.
No subpoena. Cannot join third party : e.g.: trustees.
No obligation to answer questions from the Court or from the opposing party.

Discretionary Eower from the Court to order the producing of documents —
sometimes with penalty but fairly rare.

The judge, using his discretion, draws conclusions from the lack of proper and full
disclosure, if the requesting party has managed to evidence that the other side has

not satisfied proper disclosure.
@@

MPR : the concealment of community assets : sanction in the
absence of disclosure

If the parties are married under a community of assets regime :
« Recel de communauté » or Concealment of community assets [art 1477 CC]

The spouse who has attempted to deprive the other spouse of his/her share of the
community assets, will be - as a sanction- deprived of his/her own share in the
concealed asset to the benefit of the innocent spouse.

If the fraud is discovered, the perpetrator of the concealment will receive a smaller
portion of the community assets in comparison to what he/she would normally
have been entitled to, in application of the community of property regime, whilst
the innocent spouse will receive a greater portion.

-> The « recel de communauté » is a concrete application of the law of retaliation

(G. Cornu, les Régimes Matrimoniaux: PUF, Thémis, 9e éd. 1997, n°98).
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MPR Post-divorce issues — sharing tax (« droit de partage ») —
assistance from the French Tax Authorities

Orders relating to the winding up of matrimonial regimes are automatically
transmitted to the Tax administration that raises a tax of 2.5% applicable on the
net total amount of the community assets or on the joint assets in case of a
separation of property regime.

It is supposed to be a worldwide assets tax,

Conclusion: MPR no sanction either from the Court - limited to the cases involving a
community of assets or throughout an indirect tax assistance

Assets Abroad - principles

Limited jurisdiction abroad on obtaining information on assets or entities:

letter of Rogatory, never used,

little use of Council Regulation (ECZ No 1206/2001 of 28 May 2001 on cooperation
between the courts a? the Member States in the taking of evidence in civil or
commercial matters,

No division or/and rare allocation of foreign assets (Notary/Judges/sharing tax).

Lex rei sitae will apply if the assets are located in a non Member State,

French Courts/ Notaries : no winding up of the matrimonial regime if the assets are
located in the UK (Court of Appeal Paris : 15 November 2007)

No COﬂSCY‘VB.TOTY/prU[CCTiVC measures

Application of the principle of territoriality for conservatory measures, execution or
administration of bank accounts located abroad.

A French Judge cannot, unless otherwise agreed to, order or authorize an
enforcement measure, whether compulsory or protective, to be performed on
accounts in a foreign State.

O The French Judge may not impose provisional measures on a bank account located in Spain (Cour de
cassation, 21 January 2016);

O Nor could he impose forced execution measures on foreign bank accounts. (Cour de cassation, 12 May
1931),

Limited use of Article 20 of the European Regulation Brussels lia (divorce) : “in urgent
cases, the provisions of this Regulation shall not prevent the courts of a Member State from taking such
provisional, including protective, measures in respect of persons or assets in that State as may be available
under the low of that Member State, even if, under this Regulation, the court of another Member State has

jurisdiction as to the substance of the matter”.
@@
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Matrimonial home

The matrimonial home : property rights (1) and accessory rights to the divorce (interim
measures) (2).

= Property rights = exclusive jurisdiction of the Judge of the place of situation of the
property and application of the law of the place of situation of the property (lex rei

sitae), “ the Judge of the State of location of the immovable asset has exclusive jurisdiction to liquidate the
immovable asset located in its State, even when a Judge, in another State, is seized with the divorce. Hence,
the divorce decision would only be partially enforced and it would then be necessary to deal with the
liquidation separately. (CA Paris, Nov. 15, 2007),

= European case-law considers that the foreign Judge has sole jurisdiction to hear a
dispute over the division of an undivided shares of a property located abroad, even

if the owners of the said property are both French residents.
GO

"The judgment under appeal rules on the liquidation of the joint ownership existing between Mrs. Y ... and
MX .., who lived in concubinage, and says in particular that they are undivided owners, by virtue of an
authentic Spanish deed, a property located in Benidorm (Spain);

Whereas, however, the Court of Justice of the European Union has ruled (ECJ, judgment of 17 December
2015, C-605/14) that the first paragraph of Article 22 (1) of Regulation (EC) No 44/2001 of the Council of
22 December 2000 must be interpreted as falling within the category of disputes "in respect of immovable
real rights" within the meaning of that provision, an action for dissolution, by means of a sale whose
implementation is entrusted to an agent, c on property;

Considering that the Spanish Judge has sole jurisdiction to hear a dispute over the ownership and
partition, between French residents, of an undivided property on a property located in Spain, so that the
French judge must automatically raise his incompetence ".

Cour de cassation, 20 April 2017

G

2/ Free use of the matrimonial home < duty of support (interim maintenance) =
personal right.

“The free disposal of the matrimonial home in fulfilment of the duty of support (maintenance) between
spouses shall not be assimilated to a real right of use and habitation, but consists in the attribution of the
free use of housing that constitutes a personal right "(Cour de cassation, 24 September 2008)

= Ifaforeign Judge were to grant one of the spouses the right to remain (free use/disposal) in the matrimonial
home as a form of * "= of Council (EC) No 4/2009 of 18 December 2008
on jurisdiction, applicable law, recognition and enforcement of decisions and cooperation in matters relating
to )

= Right to remain in the former matrimonial < “Payment in kind” of the maintenance obligation (Annex | of
the Maintenance Regulation)  direct enforceability of the Order in France.

= A French Judge does not have jurisdiction to authorize a spouse to remain in the matrimonial home when
another State has jurisdiction over the substance of the divorce without being proven the necessity for that
spouse to obtain such measure Instantly and urgently In France (Cour de cassation, 6 December 2005) —

article 20 of Brussels Il a (divorce),
@@
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= Constantly reiterated by the Cour de cassation that the secondary residence of the
spouses shall not be attributed to a spouse pursuant to maintenance obligations
(CA 5 November 1997).

= The free disposal of an immovable asset - other than the matrimonial home —
located abroad constitutes a real right of use and habitation (property right) =>
exclusive jurisdiction of the State of location of the asset.

= Impossible for a French Judge to fix and order separated residences for the spouses
when residences are located abroad.
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Case study

Janet was born on 3 February 1981 in Houston (Texas, USA). After her graduation in 2004 Janet went
on a trip around the world. When she arrived in Amsterdam in August 2005 she met Bas, born on 12
November 1979 in Amsterdam (Netherlands) . They fell in love and started cohabiting shortly after
they met. Janet found a job in a bookstore in Amsterdam. She never returned to the USA, except for
family visits. On 20 December 2008 they married in Amsterdam.

They got two children, who have Dutch nationality:

- Tom, born on 17 August 2010 in Amsterdam
- Amy, born on 4 December 2012 in Amsterdam

Bas works in Financial District of Amsterdam, know as the “Zuid-as”. Janet meanwhile has become
the manager of the bookstore, where she started working in 2005. In April 2013 Bas’s employer asks
him to head the bank’s office in Tokyo. The family then moves to Tokyo. The children visit the
Yokohama International School (YIS), where they follow a partly Dutch curriculum.

For a while the family lives a happy live there. Until Janet got depressed; the Japanese language is
terribly difficult to learn, she cannot get used to the big crowds in Tokyo and the seemingly
everlasting traffic jam in the city and she is developing a dislike of Japanese cuisine. Bas does not
understand anything of this. They have a nice home, the children and Janet live in good wealth , she
can buy and eat whatever she wants and they go on a holiday three times a year, while Janet is
choosing the holiday destination. Meanwhile , Janet is staying only in bed, while the nanny is looking
after the children.

In December 2016 the marriage breaks down and Janet and Bas separate. Janet files for divorce in
the local court in Tokyo and together with the divorce she asks for sole custody over the children,
and child support of JPY 131.000 per month per child (€ 1.000 / USS 1240)

Bas can agree with the divorce and the child support, but not with the sole custody. He fears she will
take them to Houston. The children have never been to Houston, but for family visits. The first part
of their lives they grew up in Amsterdam and the last few years in Tokyo. They do not have any
attachment to Houston. Moreover he thinks it is in their best interest that the parents share parental
responsibility and custody after divorce, while he can agree their principle residence is with the
mother, provided that she stays in Tokyo. He would like to see his children 50% of the time. In the
even numbered weeks from Monday till Wednesday and in the odd numbered weeks from Thursday
till Sunday. He will continue to employ the same nanny as who is now looking after the children,
while Janet is in bed suffering from her depressions. The other option he is prepared to investigate
is asking his employer for a job relocation to Amsterdam and then both parties to live there in
Amsterdam, in order for the children to just bike between their parents” homes with the same
contact scheme.
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Questions for Makiko:

1. Does the Japanese Court have jurisdiction to hear the divorce in this case? What are the
requirements for jurisdiction in an international divorce and children proceedings?

2. Could you specify how the proceedings will proceed after a divorce petition has been filed
with the Japanese court?

3. Do concepts of domicile and habitual residence apply in relation to divorce and children?

The Local court in Tokyo then pronounces in January 2018 the divorce by agreement and a child
support of JPY 131.000 per month per child. Since the parents do not agree on the custody, the court
awards the custody to Janet. There is also a contact arrangement as requested by Bas, therefore Tom
and Amy stay with Bas:

Week 1: Thursday until and inclusive Sunday in Tokyo
Week 2: Monday until and inclusive Wednesday in Tokyo

And Bas undertakes to continue to employ the nanny, when the children are with him as he did
during marriage.

Questions for Susan and Sandra

1. Would a court in your jurisdiction recognise this Japanese decision? What are the
requirements for recognition of the Japanese order?

2. Does it make a difference whether the decision is about divorce, custody or child support?
If there are different criteria for recognition of the decision in your jurisdiction, could you
explain the differences?

Meanwhile Bas’s employer has asked him to return to Amsterdam at the end of 2018 and to work at
the bank’s office at the Zuid-as again. Therefore Bas starts negotiating on the relocation with Janet.
Since she has a dislike of Tokyo he expects that she would not mind returning to Amsterdam with
Tom and Amy. Wrong! Janet does not agree, she misses her relatives and would still like to move
with the children to Texas. She says the children need a happy mother and she would only be happy
in Texas. Bas does not agree and reiterates his position that the children have never lived there,
while they did all live together as a happy family in Amsterdam, where she by the way also lived for
at least 8 years and was happy. They do not settle the issue and Bas asks the Japanese Court to
change the custody order and to give him sole custody over Tom and Amy. The day after he has filed
his petition Janet is taking Tom and Amy “on a holiday” to Texas and does not come back...

Bas is furious and feels betrayed. He seeks advice from a Japanese lawyer and ask for immediate
action to get Tom and Amy back.
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Question for Makiko

1.

Although the court vested the sole custody with Janet, it also ordered a contact
arrangement, which effectively resulted in the children being half of the time with Bas.
Under the Hague Convention 1980 Contracting States shall ensure that the rights of
custody and of access under the law of one Contracting State are effectively respected in
the other Contracting States. What would you advise Bas to do in this situation?

Question for Susan

2.

Suppose that Janet comes to you. What would you advise her in terms of the Japanese
custody and contact order. Would you ask for recognition and enforcement of the original
order?

Does it make a difference that Bas has asked for a variation of the custody order at the
Tokyo Court, before Janet left Japan with the children?

Suppose that Bas comes to you. What would you advise him in terms of the Japanese
custody and contact order? Would the violation of the Japanese contact order be reason
enough to ask for a return to Japan? So would you ask for recognition and enforcement of
the original order?

Does it make a difference that Bas has asked for a variation of the custody order at the
Tokyo Court, before Janet left Japan with the children?

Could Bas stop paying child support, since Janet is violating his parental access rights?

Finally the court in Tokyo grants Bas’s petition for the variation of the custody order and vests sole

custody over the children with Bas and also their primary residence. The child support will be varied

to nil, since the residence of the children will be with Bas. Although Janet was the primary caregiver

during marriage and was awarded custody over the children upon divorce, the court was not

satisfied that she had thought through her move to Houston carefully. Although her relatives lived
there, she had never worked in the USA after her graduation in 2004 and therefore no relevant job
experience. The children went to the Yokohama International School (YIS), where they followed a

partly Dutch curriculum. They are not familiar with the American School system and the children

were suddenly taken out of their familiar environment. Her sudden leave to the USA disrupted the

children’s lives heavily, which was not in the interest and welfare of the children. Moreover , Janet

should have awaited the order from the Japanese court upon Bas’s petition for the variation of the

custody order and adjourned her decision to leave Japanese jurisdiction after this order.

Question for Susan and Makiko

4,

Did the Japanese court had jurisdiction with regard Bas’s petition, considering that Janet,
Tom and Amy were in Houston at the time of rendering this decision?
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5. Would you ask for recognition and enforcement of this decision re custody and child
support in Texas, assuming that you would represent Bas?
6. If you would represent Janet, what would be your advice with regard to enforcement?
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thejapantimes

NEWS

NATIONAL / CRIME & LEGAL
Japanese lawmakers enact law on court jurisdiction for
international divorces

KYODO

ARTICLE HISTORY  APR18, 2018

The Diet on Wednesday enacted a revised law stipulating Japanese court jurisdiction over
international divorce, in a move expected to speed up lengthy proceedings.

Before the revision, determination of court jurisdiction could take years as the previous law had no
provision on the matter. The legislation will be put into effect in the near future, and will enter into
force within the following 18 months.

The revised law on personal status litigation details the circumstances under which an international
couple or a Japanese couple with one or both spouses living outside Japan can file for divorce in a
Japanese court, taking into account evidence and relevant parties’ links to Japan.

The amended law provides that a lawsuit can be filed with a Japanese court if the defendant’s
address is in Japan, if both husband and wife are Japanese nationals, or if a couple’s last common
residence and the plaintiff’s current address is in Japan.

For instance, cases that can be handled by a Japanese court will include a foreign national living
outside Japan and seeking divorce with a Japanese spouse in Japan or a Japanese national living in
Japan requesting divorce from a foreign national who moved abroad but had lived with the
Japanese spouse in Japan immediately before their separation.

But a Japanese court may deny jurisdiction under special circumstances, such as a couple having
lived separately for a long period of time with almost no evidence to establish their last common
residence in Japan.

According to the Justice Ministry, 634 divorce suits involving foreign nationals were filed in Japan in
2016.

Meanwhile, the Diet also enacted a revised law that stipulates a request for adoption can be filed
with a Japanese court regardless of nationality as long as adoptive parents or adopted children are
expected to live in Japan.

In 2016, 381 adoption requests involving foreign nationals were filed in the country.

LATEST NATIONAL STORIES
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TEXAS RECOGNITION OF FOREIGN ORDERS

L. Custody Orders

A.

Registration of Foreign Custody Orders

A parent can register their foreign judgement, decree, or other court order providing for
legal custody, physical custody, or visitation regarding a child, including permanent, temporary,
initial, and modification order in Texas under the Uniform Child Custody Jurisdiction
Enforcement Act (UCCJEA). See TEX. FAM. CODE § 152.102(3).

1.

Most county and district clerks have their own websites that the registering parent
should research. The registering parent must send the following to the district clerk or
county clerk in the county in which the parent lives:

a) a letter or other document requesting registration;

i.  the letter must include the name and address of the person seeking
registration and any parent or person acting as a parent who has been
awarded custody or visitation in the child custody determination
sought to be registered. TEX. FAM. CODE § 152.305(a). (See
Appendix A);

b) two copies, including one certified copy, of the custody determination the
parent seeks to register; and

c) a statement under penalty of perjury that to the best of the knowledge and
belief of the person seeking registration the order has not been modified.
(Appendix B).

On receipt of the required documents, the clerk will first assign the case to a court
that has authority over family law issues, then that the registering court is asked to:

a) cause the child custody determination to be filed as a foreign judgment,
together with one copy of any accompanying documents and information,
regardless of their form; and

b) serve notice upon the persons named in the registration letter and provide
them with an opportunity to contest the registration in accordance with this
section. TEX. FAM. CODE § 152.305(b). Practice Tip: Follow up with the
court to make sure this action actually happens.
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i.  The notice to the other parent must state that:

a. a registered determination is enforceable as of the date of the
registration in the same manner as a determination issued by a
court of Texas;

b. a hearing to contest the validity of the registered
determination must be requested within 20 days after service
of notice; and

c. failure to contest the registration will result in confirmation of
the child custody determination and preclude further contest
of that determination with respect to any matter that could
have been asserted. TEX. FAM. CODE § 152.305(c) (See
example in Appendix C).

3. The parent receiving the notice may contest the validity of a registered order by doing
the following:

a) Request a hearing within 20 days after service of the notice.
b) At the hearing, establish the following:

i.  the issuing court did not have jurisdiction to make an initial child
custody determination;

ii.  the child custody determination sought to be registered has been
vacated, stayed, or modified by a court having jurisdiction to do
SO; or

iii.  the person contesting registration was entitled to notice, but notice
was not given in accordance with the standards of the Texas
Family Code, in the proceedings before the court that issued the
order for which registration is sought. TEX. FAM. CODE §
152.305(d).

c) Failure to request a hearing results in the registration of the order as a
matter of law. TEX. FAM. CODE § 152.305(e).

i.  However, it is imperative for the parent requesting registration to
follow up with the Court to ensure timely registration and notice.

Texas has 254 counties, more than any other U.S. state.

ii.  The person requesting registration and all persons served must be
notified of the confirmation.
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iii.  Confirmation of a registered order, whether by operation of law or
after notice and hearing, precludes further contest of the order with
respect to any matter that could have been asserted at the time of
registration. TEX. FAM. CODE § 152.305(%).

B. Enforcement of Foreign Custody Order

A parent can also seek simultaneous enforcement of their foreign judgement, decree, or
other court order providing for legal custody, physical custody, or visitation regarding a child,
including permanent, temporary, initial, and modification order in Texas under the Uniform
Child Custody Jurisdiction Enforcement Act (UCCJEA).

A Texas court shall accord full faith and credit to an order issued by another state and
consistent with chapter 152 which enforces a child custody determination by a court of another
state unless the order has been vacated, stayed, or modified by a court having jurisdiction to do
so. TEX. FAM. CODE § 152.313.

1. A Texas court shall recognize and enforce a child custody determination of a court of
another state if:

a) the latter court exercised jurisdiction in substantial conformity with Texas
Family Code chapter 152; or

b) the determination was made under factual circumstances meeting the
jurisdictional standards of chapter 152 and the determination has not been
modified in accordance with chapter 152. TEX. FAM. CODE § 152.303(a).

2. The Texas court may utilize any remedy available under Texas law to enforce a child
custody determination made by a court of another state, and the remedies listed in
subchapter D (Enforcement) of chapter 152 are not exclusive. TEX. FAM. CODE §
152.303(b).

3. Registration is not required to seek enforcement of a child custody determination in
Texas.

4. There are procedures to expedite the enforcement of child custody determinations,
even providing for the taking of a child before an adversary hearing. TEX. FAM. CODE
§ 152.308; Appendix D.

a) To discourage violations of court orders and to offset the cost to those
enforcing them, the UCCJEA allows the assessment of expenses against the
non-prevailing party, including, but not limited to, attorney’s fees. See
Appendix D.
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5. Temporary Orders During Enforcement—

a) If a Texas court does not have jurisdiction to modify a child custody
determination, it may issue a temporary order enforcing the visitation
schedule made by the court of another state. TEX. FAM. CODE § 152.304(a)(1).

b) If the visitation provisions of a child custody determination of the other state
do not provide for a specific visitation schedule, the Texas court may also
issue a temporary order to enforce that visitation order.

i. In this temporary order, the Court must specify a period that the court
considers adequate for the parent seeking to enforce their child custody
determination to obtain an order from a court having jurisdiction to
make a child custody determination. TEX. FAM. CODE § 152.304(a)(2),

(b).

ii. That temporary order remains in effect until an order is obtained from
the other court or the period expires. TEX. FAM. CODE § 152.304(b).

6. A prosecutor or other appropriate public official may become involved on behalf of
the Court to take any lawful action to locate a child, obtain the return of a child, or
enforce a child custody determination under certain circumstances:

a) There is an existing child custody determination;

b) A court has requested that the prosecutor or public official become involved in
a pending child custody proceeding;

c) There is a reasonable belief that a criminal law has been violated; or

d) There is a reasonable belief that the child has been wrongfully removed or
retained in violation of the Hague Convention on the Civil Aspects of
International Child Abduction. TEX. FAM. CODE § 152.315.

i. That person or agency may even file to enforce a child custody
determination.

ii. If the respondent parent is not the prevailing party, the court may
assess all direct expenses and costs incurred by the prosecutor or other
appropriate public official and law enforcement officers against the
respondent. TEX. FAM. CODE §152.317.
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I1. Child Support

Jurisdiction issues regarding child support are addressed by the Uniform Interstate
Family Support Act (UIFSA). See TEX. FAM. CODE § 159.

A. Registration of Foreign Child Support Orders
1. A support order or income-withholding order of another state or a foreign support
order may be registered in Texas by sending the following records to the appropriate

court in Texas:

a) a letter of transmittal to the court requesting registration and enforcement that
includes (Appendix E):

i.  two copies, including one certified copy, of the order to be registered,
including any modification of the order;

ii.  a sworn statement by the person requesting registration or a certified
statement by an official responsible for the accuracy of the records
showing the amount of any arrearage;

iii.  the name of the person who owes child support and, if known:

a. that person’s addresses and social security number;
b. the name and address of the person's employer and any other
source of income of that the person owing child support might

have; and

c. adescription of and the location of property of that person located
in Texas not exempt from execution.

iv.  the name and address of the person who is owed child support and, if
applicable, the person to whom support payments are to be remitted.
TEX. FAM. CODE §159.602(a).

b) If two or more orders are in effect, the person requesting registration shall:

i.  furnish to the court a copy of each support order asserted to be in
effect in addition to the documents specified in this section;

ii.  specify the order alleged to be the controlling order, if any; and

iii.  specify the amount of consolidated arrears, if any.
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c) A request for a determination of which order is the controlling order may be
filed separately from or with a request for registration and enforcement or for
registration and modification.

L.

The person requesting registration shall give notice of the request
to each party whose rights may be affected by the determination.

2. On receipt of a request for registration, the registering court shall do the following:

a) Cause the order to be filed as an order of a court of another state or a foreign
support order, together with one copy of the documents and information,
regardless of their form. TEX. FAM. CODE §159.602(b)

b) Notify the nonregistering party. See Appendix G. The notice must:

il.

1il.

be accompanied by a copy of the registered order and the
documents and relevant information accompanying the order.
TEX. FAM. CODE §159.605.

inform the nonregistering party of the following:

a.

d.

that a registered order is enforceable as of the date of
registration in the same manner as an order issued by a
court of Texas;

that a hearing to contest the validity or enforcement of the
registered order must be requested within 20 days after

notice unless the registered order is under Section
159.707;

that failure to contest the validity or enforcement of the
registered order in a timely manner will result in
confirmation of the order and enforcement of the order
and the alleged arrearages; and

the amount of any alleged arrearages.

If the registering party asserts that two or more orders are in
effect, the notice must also:

a.

identify the two or more orders and the order alleged by
the registering party to be the controlling order and the
consolidated arrears, if any;
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b. notify the nonregistering party of the right to a
determination of which is the controlling order;

c. state that the procedures provided in Subsection (b) apply
to the determination of which is the controlling order; and

d. state that failure to contest the validity or enforcement of
the order alleged to be the controlling order in a timely
manner may result in confirmation that the order is the
controlling order.

¢) On registration of an income-withholding order for enforcement, the support
enforcement agency or the registering court shall notify the employer of the
person owing child support under Chapter 158.
Contest Validity or Enforcement—
The parent who is designated to pay child support may contest the validity or
enforcement of a registered support order, seek to vacate the registration, assert any
defense to noncompliance, or to contest the remedies or amount of alleged arrearage

in Texas by doing the following:

a) request a hearing within within 20 days after notice unless the registered
order is under Section 159.707.

i. If a nonregistering party requests a hearing to contest the validity or
enforcement of the registered support order, the registering court shall
schedule the matter for hearing and give notice to the parties of the
date, time, and place of the hearing.

b) proving one or more of the following defenses:

i. the issuing court lacked personal jurisdiction over the contesting
party;

ii. the order was obtained by fraud;

iii. the order has been vacated, suspended, or modified by a later order;
iv. the issuing court has stayed the order pending appeal;

v. there is a defense under the law of Texas to the remedy sought;

vi. full or partial payment has been made;
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vii. the statute of limitation precludes enforcement of some or all of the
alleged arrearages; or

1. the statute of limitation of Texas, the issuing state, or the
foreign country where the order originated, whichever is
longer, applies.

viii. the alleged controlling order is not the controlling order. TEX. FAM.
CoDE §159.607.

c) If a party presents evidence establishing a full or partial defense under TEX.
FAM. CODE §159.607(a), a court may:

1. stay enforcement of the registered support order; or

ii. continue the proceeding to permit production of additional relevant
evidence, and issue other appropriate orders.

iii. An uncontested portion of the registered support order may be enforced
by all remedies available under Texas law. TEX. FAM. CODE
§159.607(b).

d) If the contesting party does not establish a defense under TEx. FAM. CODE
§159.607(a) to the validity or enforcement of the registered support order, the
registering court shall issue an order confirming the order. TEX. FAM. CODE
§159.607(c).

e) If the nonregistering party fails to contest the validity or enforcement of the
registered support order in a timely manner, the order is confirmed by
operation of law.

f) Confirmation of a registered support order, whether by operation of law or
after notice and hearing, precludes further contest of the order with respect to
any matter that could have been asserted at the time of registration. TEX.
FaMm. CoDE §159.608.

Registration and Modification—
A party or support enforcement agency, such as the Office of the Attorney General
of Texas, seeking to modify, or to modify and enforce, a child support order issued
in another state shall register that order Texas if the order has not been registered.

a) A petition for modification may be filed at the same time as a request for

registration, or later. The pleading must specify the grounds for modification.
TEX. FAM. CODE §159.609.

IAFL Page 176



b) A Texas court may enforce a child support order of another state registered
for purposes of modification in the same manner as if the order had been
issued by a court of Texas, but the registered support order may be modified
only if certain requirements have been met (Refer to Sections 159.611 or
159.613 of the Texas Family Code).

B. Enforcement of Foreign Support Orders

A support order or income-withholding order issued in another state or a foreign support
order is registered when the order is filed in the registering court of Texas. TEX. FAM. CODE
159.603(a).

1. A registered support order issued in another state or a foreign country is enforceable in
the same manner and is subject to the same procedures as an order issued by a court of
Texas.

2. A court of Texas shall recognize and enforce, but may not modify, a registered support
order if the issuing court had jurisdiction. TEX. FAM. CODE 159.603(b)-(¢).

a) A petition or comparable pleading seeking a remedy that must be
affirmatively sought under other law of Texas may be filed at the same time
as the request for registration or later. The pleading must specify the grounds
for the remedy sought. TEX. FAM. CODE 159.602(c).
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APPENDIX A
April 30,2018

District Clerk
Harris County, Texas

Re:  Registration of Foreign Order; In the Interest of Tom Arnold Yonemoto and
Amy Beatrice Yonemoto, Minor Children.

Dear District Clerk:

This is a formal request to register an order under the Uniform Child Custody Jurisdiction
and Enforcement Act, section 152.305 of the Texas Family Code.

Enclosed please find the following:

1. Two copies, including one certified copy, of the custody determination
sought to be registered;

2. Sworn statement of Mr. Bas Yonemoto; and
3. Filing fee to register a foreign judgment in the amount of $257.00.

The name and address of the person seeking registration and any parent or person acting
as a parent who has been awarded custody or visitation in the child custody determination sought
to be registered is as follows:

Name: Bas Yonemoto
Address:
Relationship to children: Father

Name: Janet Yonemoto
Address:
Relationship to children: Mother

Thank you for your attention to this matter. If you have any questions or would like to
discuss this matter further, please do not hesitate to contact me directly.

Very Truly Yours,

/s/ Becca Weitz

Becca Weitz

State Bar No. 24087494

One Greenway Plaza, Ste. 450
Houston, Texas 77046
bweitz@myresfamilylaw.com
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APPENDIX B

SWORN STATEMENT IN SUPPORT OF REGISTRATION
OF FOREIGN CHILD CUSTODY DETERMINATION

BAS YONEMOTO appeared in person before me today and stated under oath:

“My name is BAS YONEMOTO. I am above the age of eighteen years, and I am fully
competent to make this affidavit.

“To the best of my knowledge and belief, the child custody determination issued from the
Court of Tokyo, Japan, in Cause No. 12345 and signed on January 1, 2016, the determination
that is sought to be registered, has not been modified.”

BAS YONEMOTO

SIGNED under oath before me on

Notary Public, State of
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APPENDIX C
NOTICE: DOCUMENT CONTAINS SENSITIVE DATA

CAUSE NO. 2018-12345

IN THE INTEREST OF § IN THE DISTRICT COURT
§

TOM ARNOLD YONEMOTO §

AND AMY BEATRICE YONEMOTO, § 300™ JUDICIAL DISTRICT
§

MINOR CHILDREN § HARRIS COUNTY, TEXAS

NOTICE OF REGISTRATION OF FOREIGN CHILD CUSTODY DETERMINATION

To: JANET YONEMOTO

1. A copy of a child custody determination that has been registered under Texas
Family Code chapter 152, subchapter D, is attached to this notice, along with any accompanying
documents and related information.

2. A registered child custody determination is enforceable as of the date of the
registration in the same manner as a child custody determination issued by a Texas court.

3. A hearing to contest the validity of the registered child custody determination
must be requested within twenty days after service of this notice.

4. Failure to contest the registration will result in confirmation of the child custody
determination and preclude further contest of that determination with respect to any matter that
could have been asserted.

District Clerk of Harris County, Texas

By:

Deputy
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APPENDIX D
NOTICE: DOCUMENT CONTAINS SENSITIVE DATA

CAUSE NO. 2018-12345

IN THE INTEREST OF § IN THE DISTRICT COURT
§

TOM ARNOLD YONEMOTO §

AND AMY BEATRICE YONEMOTO, § 300™ JUDICIAL DISTRICT
§

MINOR CHILDREN § HARRIS COUNTY, TEXAS

PETITION FOR ENFORCEMENT OF CHILD CUSTODY DETERMINATION

1. Discovery in this case is intended to be conducted under level 2 of rule 190 of the
Texas Rules of Civil Procedure.

2. This Petition for Enforcement of Child Custody Determination is brought by BAS
YONEMOTO, Petitioner, who resides at 1234 Canal Street, Amsterdam, Netherlands. The last
three numbers of Petitioner’s driver’s license number are 123. The last three numbers of
Petitioner’s Social Security number are 987.

3. Respondent is JANET YONEMOTO, who currently resides at 1234 Astros Lane,
Houston, Texas. Process should be served on Respondent at that address.

4. The children the subject of this suit are presently located at 1234 Astros Lane,
Houston, Texas.

5. Petitioner is presently entitled to the possession of the children, TOM
YONEMOTO and AMY YONEMOTO, by virtue of an order entered by the Court of Tokyo,
Japan, in Cause No. 12345. This order is in full force and effect. A copy of a certified copy of the
order is attached to this petition.

6. The court that issued the custody determination did not identify the jurisdictional
basis on which it relied in exercising jurisdiction.

7. The determination for which enforcement is sought has not been vacated, stayed,
or modified by a court whose decision must be enforced under chapter 152 of the Texas Family
Code.

8. No other proceeding has been commenced that could affect the current
proceeding.
9. The child custody determination sought to be enforced has been registered and

confirmed under section 152.305 of the Texas Family Code on May 30, 2018 in the 300™
Judicial District Court of Harris County, Texas.
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10. The children are currently in the possession of JANET YONEMOTO,
Respondent, at Houston, Harris County, Texas.

1. Petitioner requests that the Court issue an order directing Respondent to appear
with the children at a hearing to be held the day following service on Respondent.

12.  Petitioner requests that after notice and hearing Petitioner be awarded immediate
physical custody of the children the subject of this suit.

13.  Petitioner requests that Petitioner be provided assistance from law enforcement
officials as necessary to enforce the order of the Court.

14.  As a result of Respondent’s restraint of the children, Petitioner has incurred
communication expenses, investigative fees, expenses for witnesses, travel expenses, child care
expenses to prosecute this petition. Petitioner requests judgment against Respondent for
Petitioner’s necessary expenses incurred by Petitioner and Petitioner’s witnesses for prosecution
of this petition.

15. It was necessary to secure the services of Becca Weitz, a licensed attorney, to
preserve and protect the rights of Bas Yonemoto and the children. Respondent should be ordered
to pay reasonable attorney’s fees and expenses, and a judgment should be rendered in favor of
this attorney and against Respondent.

16.  Petitioner prays that the Court immediately issue its order commanding that the
children be brought immediately before this Court and that Petitioner be awarded immediate
physical custody of the child.

Petitioner further requests that Respondent be ordered to pay all expenses incurred and all
costs of court.

Petitioner prays for recovery of all relief requested and for all general relief to which this
Court may deem Petitioner entitled.

Respectfully submitted,

MYRES & ASSOCIATES, PLLC

Becca Weitz

State Bar No. 24087494

One Greenway Plaza Ste. 450
Houston, Texas 77046
bweitz@myrefamilylaw.com
Attorney for Petitioner
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VERIFICATION

The undersigned states under oath: “I am Petitioner in the foregoing Petition for
Enforcement of Child Custody Determination. I have personal knowledge of the allegations and
facts stated in it, and they are true and correct.”

Bas Yonemoto, Affiant

SIGNED under oath before me on

Notary Public, State of Texas
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APPENDIX E

NOTICE: DOCUMENT CONTAINS SENSITIVE DATA

CAUSE NO. 2018-12345

IN THE INTEREST OF § IN THE DISTRICT COURT
§

TOM ARNOLD YONEMOTO §

AND AMY BEATRICE YONEMOTO, § 300™ JUDICIAL DISTRICT
§

MINOR CHILDREN § HARRIS COUNTY, TEXAS

MOTION FOR ENFORCEMENT OF POSSESSION OR ACCESS

This Motion for Enforcement of Possession or Access is brought by BAS YONEMOTO,
Movant, Father. The last three numbers of Movant’s driver’s license number are 123. Movant
has not been issued a Social Security number.

1. Discovery in this case is intended to be conducted under level 2 of rule 190 of the
Texas Rules of Civil Procedure.

2. Movant objects to the assignment of this matter to an associate judge for a trial on
the merits or presiding at a jury trial.

3. Movant is a FATHER.
4. The children the subject of this suit are:

Name: TOM ARNOLD YONEMOTO
Sex: Male
Birth date: August 17,2010

Name: AMY BEATRICE YONEMOTO
Sex: Female
Birth date: December 4, 2012

5. A motion to transfer under chapter 155 of the Texas Family Code has been filed
with the Court simultaneously with this motion.

6. The parties entitled to notice are as follows:
a. Respondent, JANET YONEMOTO, who is the primary conservator.

Process should be served at 1234 Astros Lane, Houston, Texas or wherever she may be
found.
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7. On January 1, 2016 in Cause No. 12345 in the Court of Tokyo, Japan the Court
signed an order that states in relevant part as follows:

“On odd-numbered weekends during the calendar year, Bas Yonemoto shall have
the right to possession of the children on Thursday until and inclusive Sunday.

On even-numbered weekends during the calendar year, Bas Yonemoto shall have
the right to possession of the children on Monday until and inclusive Wednesday.”

Movant was the respondent and Respondent was the petitioner in the prior proceedings.
8. Respondent has failed to comply with the order described above as follows:

Violation 1:  On Monday, April 30, 2018, Janet Yonemoto failed to surrender
the minor children to Bas Yonemoto and thereafter fled to Houston, Harris
County, Texas and did not return the children.

9. Movant requests that Respondent be held in contempt, jailed, and fined for each
violation alleged above, for a period of six months on each count, to run concurrently.

10.  Movant requests that after Respondent serves her sentence for criminal contempt,
Respondent be confined in the county jail for a period not to exceed eighteen months (total for
civil and criminal contempt) or until Respondent complies with the order of the Court, whichever
comes first.

11.  Movant requests that Respondent be placed on community supervision for ten
years on release from jail or suspension of commitment.

12. On two or more occasions, Respondent has failed to comply with the order of the
Court by failing to surrender the children to BAS YONEMOTO as ordered. Movant requests that
the Court order a bond or security for compliance with the Court’s order granting possession of
or access to the children.

13.  Movant requests that the Court order additional periods of possession/access for
Movant to compensate for those periods denied by Respondent.

14.  Movant requests that, if the Court finds that any part of the order sought to be
enforced is not specific enough to be enforced by contempt, the Court enter a clarifying order
more clearly specifying the duties imposed on Respondent and giving Respondent a reasonable
time within which to comply.

15. It was necessary to secure the services of Becca Weitz, a licensed attorney, to
enforce and protect the rights of BAS YONEMOTO and the children the subject of this suit.
Respondent should be ordered to pay reasonable attorney’s fees, expenses, and costs, and a
judgment should be rendered in favor of the attorney and against Respondent and be ordered
paid directly to the undersigned attorney, who may enforce the judgment in the attorney’s own
name. Enforcement of the order is necessary to ensure the children’s physical or emotional
health or welfare. The attorney’s fees and costs should be enforced by any means available for
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the enforcement of child support, including contempt but not including income withholding.
Movant requests postjudgment interest as allowed by law.

Movant prays that Respondent be held in contempt and punished as requested, that the
Court order community supervision, that the Court order a bond or security, that the Court clarify
any part of its prior order found not to be specific enough to be enforced by contempt, for
attorney’s fees, expenses, costs, and interest, and for all further relief authorized by law.

Respectfully submitted,

MYRES & ASSOCIATES, PLLC

Becca Weitz

State Bar No. 24087494

One Greenway Plaza Ste. 450
Houston, Texas 77046
bweitz@myrefamilylaw.com
Attorney for Petitioner
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NOTICE: DOCUMENT CONTAINS SENSITIVE DATA

CAUSE NO. 2018-12345

IN THE INTEREST OF § IN THE DISTRICT COURT

TOM ARNOLD YONEMOTO §

AND AMY BEATRICE YONEMOTO, § 300™ JUDICIAL DISTRICT

MINOR CHILDREN § HARRIS COUNTY, TEXAS
ORDER TO APPEAR

Respondent, JANET YONEMOTO, is ORDERED to appear and respond to this Motion
for Enforcement in 300" Judicial District Court of Harris County, Texas on
at .M. The purpose of this hearing is to

determine whether the relief requested in this motion should be granted.

It is further ordered that any authorized person eighteen years of age or older who is not a
party to or interested in the outcome of this suit may serve any citation, notice, or process in this
case.

SIGNED on

JUDGE PRESIDING
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APPENDIX F

NOTICE: DOCUMENT CONTAINS SENSITIVE DATA

CAUSE NO. 2018-12345-A

IN THE INTEREST OF § IN THE DISTRICT COURT
§

TOM ARNOLD YONEMOTO §

AND AMY BEATRICE YONEMOTO, § 300™ JUDICIAL DISTRICT
§

MINOR CHILDREN § HARRIS COUNTY, TEXAS

PETITION FOR WRIT OF HABEAS CORPUS
AND REQUEST FOR WRIT OF ATTACHMENT

1. Discovery in this case is intended to be conducted under level 2 of rule 190 of the
Texas Rules of Civil Procedure.

2. This Petition for Writ of Habeas Corpus and Request for Writ of Attachment is
brought by BAS YONEMOTO, Petitioner, who resides at 1234 Canal Street, Amsterdam,
Netherlands. The last three numbers of Petitioner’s driver’s license number are . The last
three numbers of Petitioner’s Social Security number are

3. This Court has exclusive and continuing jurisdiction as a result of prior
proceedings.

4. The child is illegally restrained by JANET YONEMOTO, Respondent, in Harris
County, Texas. Process should be served on Respondent at 1234 Astros Lane, Houston, Texas or
wherever she may be found.

5. Petitioner is presently entitled to the possession of the children TOM ARNOLD
YONEMOTO and AMY BEATRICE YONEMOTO by virtue of an Agreed Final Decree of
Divorce signed by the Court of Japan, on January 1, 2016 in Cause No. . This order is in
full force and effect and states in relevant part:

“On odd-numbered weekends during the calendar year, Bas Yonemoto shall have
the right to possession of the children on Thursday until and inclusive Sunday.

On even-numbered weekends during the calendar year, Bas Yonemoto shall have
the right to possession of the children on Monday until and inclusive Wednesday.”

Petitioner incorporates this order by reference in its entirety herein and requests that the

Court take judicial notice of this order. A copy of the order is attached to this petition as Exhibit
A.
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6. As a result of Respondent’s illegal restraint of the child, Petitioner has been
deprived of her superior right to possession of the child on the following dates:

Violation Date and Time of Violation
1. April 30, 2018
2. May 1, 2018
3. May 2, 2018
7. Based on the statements of Respondent, Respondent intends to continue to

intentionally and willfully withhold and conceal the child from Petitioner. Respondent has
enrolled the child in a school located in his district in Tarrant County, Texas to prevent Petitioner
from taking the child or picking him up from school.

8. Based on these facts, Petitioner believes that Respondent will remove the child
from the jurisdiction of this Court unless the child is removed from Respondent’s possession.

9. Based on these facts, Petitioner believes that continued possession of the child
will create and is creating a serious, immediate threat to the child’s physical and emotional well
being.

10. It was necessary for Petitioner to secure the services of Becca Weitz, a licensed
attorney, to preserve and protect the rights of the child. Respondent should be ordered to pay
reasonable attorney’s fees, expenses, and costs, and a judgment should be rendered in favor of
this attorney and against Respondent and be ordered paid directly to Petitioner’s attorney, who
may enforce the judgment in the attorney’s own name. Petitioner requests postjudgment interest
as allowed by law.

11.  Petitioner prays that the Court immediately issue its writ of habeas corpus
commanding that the child be brought immediately before this Court and that the child be
returned to Petitioner.

Petitioner prays that the Court order additional periods of possession to Petitioner to
supplement all days missed due to Respondent’s unlawful restraint of the child.

Petitioner further requests that Respondent be ordered to pay all costs of court.

Petitioner prays for recovery of all relief requested and for all general relief to which this
Court may deem Petitioner entitled.
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Respectfully submitted,

MYRES & ASSOCIATES, PLLC

Becca Weitz

State Bar No. 24087494

One Greenway Plaza, Suite 450
Houston, Texas 77046
bweitz@myresfamilylaw.com
E-Service:service@myresfamilylaw.com
Tel: 713-622-1600

Fax: 713-622-1610

Attorney for Petitioner

VERIFICATION

The undersigned states under oath: “I am Petitioner in the foregoing Petition for Writ of
Habeas Corpus and Request for Writ of Attachment. 1 have personal knowledge of the
allegations and facts stated in it, and they are true and correct.”

BAS YONEMOTO, Affiant

SIGNED under oath before me on

Notary Public, State of Texas
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APPENDIX G
April 30,2018

District Clerk
Harris County, Texas

Re:  Registration of Foreign Support Order; In the Interest of Tom Arnold
Yonemoto and Amy Beatrice Yonemoto, Minor Children.

Dear District Clerk:

This is a formal request to register orders under the Uniform Interstate Family Support
Act, Texas Family Code section 159.602. Please register and enforce the enclosed
support/income withholding orders.

Enclosed please find the following:

1. Two (2) copies, including one certified copy, of the order to be registered,
as well as any orders of modification;

2. Sworn statement of Janet Yonemoto; and
3. Filing fee in the amount of $257.00.
The following information is provided with regard to the obligor:

Name: Bas Yonemoto

Address: 1234 Canal Street, Amsterdam, Netherlands

Social Security number:

Name of employer:

Address of employer:

Additional information:

Description and location of property not exempt from execution:

The obligee is Janet Yonemoto, whose address is 1234 Astros Lane, Houston, Texas
Support payments should be remitted to the following person: Janet Yonemoto
Thank you for your assistance in this matter.

Very truly yours,

MYRES & ASSOCIATES, PLLC

Becca Weitz
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State Bar No. 24087494

One Greenway Plaza Ste. 450
Houston, Texas 77046
bweitz@myrefamilylaw.com
Attorney for Janet Yonemoto

Enc.
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APPENDIX H
NOTICE: DOCUMENT CONTAINS SENSITIVE DATA

CAUSE NO. 2018-12345

IN THE INTEREST OF § IN THE DISTRICT COURT

TOM ARNOLD YONEMOTO §

AND AMY BEATRICE YONEMOTO, § 300™ JUDICIAL DISTRICT

MINOR CHILDREN § HARRIS COUNTY, TEXAS
REGISTRATION INFORMATION

Obligor:

Name: Bas Yonemoto
Address: 1234 Canal Street, Amsterdam, Netherlands
Social Security number: 123-45-6789
Employer:
Obligee:
Name: Janet Yonemoto
Address: 1234 Astros Lane, Houston, Texas

The order to be registered is dated January 1, 2016 and is entitled Agreed Final Decree of
Divorce.

The order is registered in the following states:
Description and location of any property not exempt from execution:
VERIFICATION
xO I am the party seeking registration.
o I am the custodian of the records for this order.

I have personal knowledge that the following is true and correct: The arrearage due and
owing under the order sought to be registered is $[amount] as of [date].
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Janet Yonemoto

SIGNED under oath before me on

Notary Public, State of Texas
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APPENDIX I
NOTICE: DOCUMENT CONTAINS SENSITIVE DATA

CAUSE NO. 2018-12345

IN THE INTEREST OF § IN THE DISTRICT COURT
§

TOM ARNOLD YONEMOTO §

AND AMY BEATRICE YONEMOTO, § 300™ JUDICIAL DISTRICT
§

MINOR CHILDREN § HARRIS COUNTY, TEXAS

NOTICE OF REGISTRATION OF FOREIGN SUPPORT ORDER

To: BAS YONEMOTO

I. A copy of the foreign support order that has been registered under Texas Family
Code chapter 159, subchapter G, is attached, along with any other relevant information
accompanying the order.

2. A registered order is enforceable as of the date of registration in the same manner
as an order issued by a Texas court.

3. The amount of the alleged arrearage is $[amount] as of [date].

4. A hearing to contest the validity or enforcement of a registered order or the
allegation of which order is the controlling order must be requested within twenty days after this
notice.

5. If you wish to contest the validity of the registered order, the allegation of which
order is the controlling order, or the amount of the alleged arrearage, file a written response with
the district clerk and mail a copy to Janet Yonemoto within twenty days after this notice.

6. Failure to contest the validity or enforcement of a registered order or the
allegation of which order is the controlling order in a timely manner will result in confirmation
of the order and enforcement of the order and the alleged arrearages.

7. Direct all child support payments to Texas State Disbursement Unit, P.O. Box
659791, San Antonio, Texas 78265-9791 for distribution according to law.

District Clerk of Harris County, Texas

By:
Deputy
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APPENDIX J
NOTICE: DOCUMENT CONTAINS SENSITIVE DATA

CAUSE NO. 2018-12345

IN THE INTEREST OF § IN THE DISTRICT COURT
§

TOM ARNOLD YONEMOTO §

AND AMY BEATRICE YONEMOTO, § 300™ JUDICIAL DISTRICT
§

MINOR CHILDREN § HARRIS COUNTY, TEXAS

PETITION FOR ENFORCEMENT OF CHILD CUSTODY DETERMINATION

1. Discovery in this case is intended to be conducted under level 2 of rule 190 of the
Texas Rules of Civil Procedure.

2. This Petition for Enforcement of Child Custody Determination is brought by BAS
YONEMOTO, Petitioner, who resides at 1234 Canal Street, Amsterdam, Netherlands. The last
three numbers of Petitioner’s driver’s license number are 123. The last three numbers of
Petitioner’s Social Security number are 987.

3. Respondent is JANET YONEMOTO, who currently resides at 1234 Astros Lane,
Houston, Texas. Process should be served on Respondent at that address.

4. The children the subject of this suit are presently located at 1234 Astros Lane,
Houston, Texas.

5. Petitioner is presently entitled to the possession of the children, TOM
YONEMOTO and AMY YONEMOTO, by virtue of an order entered by the Court of Tokyo,
Japan, in Cause No. 12345. This order as modified by the Court of Tokyo, Japan on
2018, and the modified order is in full force and effect. A copy of a certified copy of the order is
attached to this petition.

6. The court that issued the custody determination identified the following
jurisdictional basis on which it relied in exercising jurisdiction: the Court of Tokyo Japan issued
the parties’ divorce decree and original parenting plan.

7. The determination for which enforcement is sought has not been vacated, stayed,
or modified by a court whose decision must be enforced under chapter 152 of the Texas Family
Code.

8. No other proceeding has been commenced that could affect the current
proceeding.
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0. The child custody determination sought to be enforced has been registered and
confirmed under section 152.305 of the Texas Family Code on May 30, 2018 in the 300"
Judicial District Court of Harris County, Texas.

10. The children are currently in the possession of JANET YONEMOTO,
Respondent, at Houston, Harris County, Texas.

1. Petitioner requests that the Court issue an order directing Respondent to appear
with the children at a hearing to be held the day following service on Respondent.

12.  Petitioner requests that after notice and hearing Petitioner be awarded immediate
physical custody of the children the subject of this suit.

13.  Petitioner requests that Petitioner be provided assistance from law enforcement
officials as necessary to enforce the order of the Court.

14.  As a result of Respondent’s restraint of the children, Petitioner has incurred
communication expenses, investigative fees, expenses for witnesses, travel expenses, child care
expenses to prosecute this petition. Petitioner requests judgment against Respondent for
Petitioner’s necessary expenses incurred by Petitioner and Petitioner’s witnesses for prosecution
of this petition.

15. It was necessary to secure the services of Becca Weitz, a licensed attorney, to
preserve and protect the rights of Bas Yonemoto and the children. Respondent should be ordered
to pay reasonable attorney’s fees and expenses, and a judgment should be rendered in favor of
this attorney and against Respondent.

16.  Petitioner prays that the Court immediately issue its order commanding that the
children be brought immediately before this Court and that Petitioner be awarded immediate
physical custody of the child.

Petitioner further requests that Respondent be ordered to pay all expenses incurred and all
costs of court.

Petitioner prays for recovery of all relief requested and for all general relief to which this
Court may deem Petitioner entitled.

Respectfully submitted,

MYRES & ASSOCIATES, PLLC

Becca Weitz

State Bar No. 24087494

One Greenway Plaza Ste. 450
Houston, Texas 77046

bweitz@myrefamilylaw.com
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VERIFICATION

The undersigned states under oath: “I am Petitioner in the foregoing Petition for
Enforcement of Child Custody Determination. I have personal knowledge of the allegations and
facts stated in it, and they are true and correct.”

Bas Yonemoto, Affiant

SIGNED under oath before me on

Notary Public, State of Texas
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APPENDIX K

NOTICE: DOCUMENT CONTAINS SENSITIVE DATA

CAUSE NO. 2018-12345

IN THE INTEREST OF § IN THE DISTRICT COURT
§

TOM ARNOLD YONEMOTO §

AND AMY BEATRICE YONEMOTO, § 300™ JUDICIAL DISTRICT
§

MINOR CHILDREN § HARRIS COUNTY, TEXAS

MOTION FOR ENFORCEMENT OF CHILD SUPPORT ORDER

This Motion for Enforcement of Child Support Order is brought by JANET
YONEMOTO, Movant, Mother. The last three numbers of Movant’s driver’s license number are
[numbers]. Movant has not been issued a Social Security number.

1. Discovery in this case is intended to be conducted under level 2 of rule 190 of the
Texas Rules of Civil Procedure.

2. Movant objects to the assignment of this matter to an associate judge for a trial on
the merits or presiding at a jury trial.

3. The children the subject of this suit are:

Name
Sex:
Birth date:

Name
Sex:
Birth date:

4. A motion to transfer under chapter 155 of the Texas Family Code has been filed
with the Court simultaneously with this motion.

5. The parties entitled to notice are as follows:
a. Respondent, BAS YONEMOTO, who is father of the children.
Process should be served wherever he may be found.

6. On January 1, 2016, in Cause No. 1234, the Court of Tokyo, Japan signed an
order that states in relevant part as follows:
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“BAS YONEMOTO is ORDERED to pay support of JPY 131.000 per month per
child.”

Movant was the petitioner and Respondent was the respondent in the prior proceedings.
7. Respondent has violated the order described above as follows:

BAS YONEMOTO, Respondent, is in contempt of court for failing to pay to Movant the
full amount of child support due on each of the payment dates shown below.

'Violation Date Due Date Paid Amount Due Amount Paid
1
2
3
4
5
6
7
8. Movant requests that for each violation alleged above, Respondent be held in

contempt, jailed for up to 180 days, and fined up to $500, and that each period of confinement
run and be satisfied concurrently.

9. Movant requests that after Respondent serves his sentence for criminal contempt,
Respondent be confined in the county jail for a period not to exceed eighteen months (total for
civil and criminal contempt) or until Respondent complies with the order of the Court, whichever
comes first.

10.  Respondent’s total arrearage at the time of filing is $[amount] in unpaid child
support not previously confirmed. Movant requests confirmation of all arrearages and rendition
of judgment plus interest on arrearages, attorney’s fees, and costs. Movant requests the Court to
order income withheld for the arrearages, attorney’s fees, costs, and interest.

11.  Movant requests that Respondent be placed on community supervision for ten
years on release from jail or suspension of commitment.

12.  Respondent has been in arrears for thirty days or more for some portion of the
amount due and is in arrears for an amount equal to at least one month’s support. Movant
requests the Court to order income withheld for current child support or order a bond or security.

13.  Movant requests that, if the Court finds that any part of the order sought to be
enforced is not specific enough to be enforced by contempt, the Court enter a clarifying order
more clearly specifying the duties imposed on Respondent and giving Respondent a reasonable
time within which to comply.
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15. It was necessary to secure the services of Becca Weitz, a licensed attorney, to
enforce and protect the rights of JANET YONEMOTO and the children the subject of this suit.
Respondent should be ordered to pay reasonable attorney’s fees, expenses, and costs, and a
judgment should be rendered in favor of the attorney and against Respondent and be ordered
paid directly to the undersigned attorney, who may enforce the judgment in the attorney’s own
name. Movant requests postjudgment interest as allowed by law.

Movant prays that Respondent be held in contempt and punished as requested, that a
judgment be granted for arrearage plus interest on arrearages, that the Court order community
supervision, that the Court order income withheld for child support, child support arrearages,
attorney’s fees, and costs or order a bond or security, that the Court clarify any part of its prior
order found not specific enough to be enforced by contempt, for attorney’s fees, expenses, costs,
and interest, and for all further relief authorized by law.

Respectfully submitted,

MYRES & ASSOCIATES, PLLC

Becca Weitz

State Bar No. 24087494

One Greenway Plaza Ste. 450
Houston, Texas 77046
bweitz@myrefamilylaw.com
Attorney for Petitioner
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APPENDIX L

NOTICE: DOCUMENT CONTAINS SENSITIVE DATA

CAUSE NO. 2018-
IN THE INTEREST OF § IN THE DISTRICT COURT
CHILD ONE §
CHILD TWO, § 300™ JUDICIAL DISTRICT
MINOR CHILDREN § HARRIS COUNTY, TEXAS

ORDER IN SUIT AFFECTING THE PARENT-CHILD RELATIONSHIP

On May 14, 2018, the Court heard this case.
Appearances

Petitioner, MOTHER, appeared in person and through attorney of record, Becca Weitz,
and announced ready for trial.

Respondent, FATHER, appeared through attorney of record, Attorney, and announced
ready for trial.

Jurisdiction

The Court, after examining the record and the evidence and argument of counsel, finds
that it has jurisdiction of this case and of all the parties and that no other court has continuing,
exclusive jurisdiction of this case. All persons entitled to citation were properly cited.

Jury
A jury was waived, and all questions of fact and of law were submitted to the Court.
Record

The record of testimony was duly reported by the court reporter for the 300" Judicial
District Court of Harris County, Texas.

Children
The Court finds that the following children are the subject of this suit:

Name: CHILD ONE
Sex: Male

Birth date:

Home state:
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Social Security number:
Driver’s license number and issuing state:

Name: CHILD TWO

Sex: Female

Birth date:

Home state:

Social Security number:

Driver’s license number and issuing state:

Parenting Plan

The Court finds that the provisions in these orders relating to the rights and duties of the
parties with relation to the children, possession of and access to the children, child support, and
optimizing the development of a close and continuing relationship between each party and the
children constitute the parenting plan established by the Court.

Conservatorship

The Court finds that the following orders are in the best interest of the children.

IT IS ORDERED that MOTHER and FATHER are appointed Joint Managing
Conservators of the following children: CHILD ONE and CHILD TWO.

IT IS ORDERED that, at all times, MOTHER and FATHER, as parent joint managing
conservators, shall each have the following rights:

1.

the right to receive information from any other conservator of the children
concerning the health, education, and welfare of the children;

the right to confer with the other parent to the extent possible before making a
decision concerning the health, education, and welfare of the children;

the right of access to medical, dental, psychological, and educational records of
the children;

the right to consult with a physician, dentist, or psychologist of the children;

the right to consult with school officials concerning the children’s welfare and
educational status, including school activities;

the right to attend school activities;

the right to be designated on the children’s records as a person to be notified in
case of an emergency;
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the right to consent to medical, dental, and surgical treatment during an
emergency involving an immediate danger to the health and safety of the children;
and

the right to manage the estate of the children to the extent the estate [has/have]
been created by the parent or the parent’s family.

IT IS ORDERED that, at all times, MOTHER and FATHER, as parent joint managing
conservators, shall each have the following duties:

1.

the duty to inform the other conservator of the children in a timely manner of
significant information concerning the health, education, and welfare of the
children;

the duty to inform the other conservator of the children if the conservator resides
with for at least thirty days, marries, or intends to marry a person who the
conservator knows is registered as a sex offender under chapter 62 of the Texas
Code of Criminal Procedure or is currently charged with an offense for which on
conviction the person would be required to register under that chapter. IT IS
ORDERED that notice of this information shall be provided to the other
conservator of the children as soon as practicable, but not later than the fortieth
day after the date the conservator of the children begins to reside with the person
or on the tenth day after the date the marriage occurs, as appropriate. IT IS
ORDERED that the notice must include a description of the offense that is the
basis of the person’s requirement to register as a sex offender or of the offense
with which the person is charged. WARNING: A CONSERVATOR COMMITS
AN OFFENSE PUNISHABLE AS A CLASS C MISDEMEANOR IF THE
CONSERVATOR FAILS TO PROVIDE THIS NOTICE;

the duty to inform the other conservator of the children if the conservator
establishes a residence with a person who the conservator knows is the subject of
a final protective order sought by an individual other than the conservator that is
in effect on the date the residence with the person is established. IT IS
ORDERED that notice of this information shall be provided to the other
conservator of the children as soon as practicable, but not later than the thirtieth
day after the date the conservator establishes residence with the person who is the
subject of the final protective order. WARNING: A CONSERVATOR
COMMITS AN OFFENSE PUNISHABLE AS A CLASS C MISDEMEANOR
IF THE CONSERVATOR FAILS TO PROVIDE THIS NOTICE;

the duty to inform the other conservator of the children if the conservator resides
with, or allows unsupervised access to a child by, a person who is the subject of a
final protective order sought by the conservator after the expiration of the sixty-
day period following the date the final protective order is issued. IT IS
ORDERED that notice of this information shall be provided to the other
conservator of the children as soon as practicable, but not later than the ninetieth
day after the date the final protective order was issued. WARNING: A
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CONSERVATOR COMMITS AN OFFENSE PUNISHABLE AS A CLASS C
MISDEMEANOR IF THE CONSERVATOR FAILS TO PROVIDE THIS
NOTICE; and

the duty to inform the other conservator of the children if the conservator is the
subject of a final protective order issued after the date of the order establishing
conservatorship. IT IS ORDERED that notice of this information shall be
provided to the other conservator of the children as soon as practicable, but not
later than the thirtieth day after the date the final protective order was issued.
WARNING: A CONSERVATOR COMMITS AN OFFENSE PUNISHABLE AS
A CLASS C MISDEMEANOR IF THE CONSERVATOR FAILS TO PROVIDE
THIS NOTICE.

IT IS ORDERED that, during their respective periods of possession, MOTHER and
FATHER, as parent joint managing conservators, shall each have the following rights and duties:

1.

2.

4.

the duty of care, control, protection, and reasonable discipline of the children;

the duty to support the children, including providing the children with clothing,
food, shelter, and medical and dental care not involving an invasive procedure;

the right to consent for the children to medical and dental care not involving an
invasive procedure; and

the right to direct the moral and religious training of the children.

IT IS ORDERED that MOTHER, as a parent joint managing conservator, shall have the
following rights and duty:

1.

the exclusive right to designate the primary residence of the child within Harris
County, Texas and counties contiguous to Harris County, Texas;

the right, subject to the agreement of the other parent conservator, to consent to
medical, dental, and surgical treatment involving invasive procedures;

the exclusive right after consultation with FATHER to consent to psychiatric and
psychological treatment of the children;

the exclusive right to receive and give receipt for periodic payments for the
support of the children and to hold or disburse these funds for the benefit of the
children;

the independent right to represent the children in legal action and to make other
decisions of substantial legal significance concerning the children;

the right, subject to the agreement of the other parent conservator, to consent to
marriage and to enlistment in the armed forces of the United States;
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10.

the right, subject to the agreement of the other parent conservator, to make
decisions concerning the children’s education;

except as provided by section 264.0111 of the Texas Family Code, the
independent right to the services and earnings of the children;

except when a guardian of the children’s estate or a guardian or attorney ad litem
has been appointed for the children, the independent right to act as an agent of the
children in relation to the children’s estate if the children’s action is required by a
state, the United States, or a foreign government; and

the independent duty to manage the estates of the children to the extent the estates
have been created by community property or the joint property of the parents.

IT IS ORDERED that FATHER, as a parent joint managing conservator, shall have the
following rights and duty:

1.

the right, subject to the agreement of the other parent conservator, to consent to
medical, dental, and surgical treatment involving invasive procedures;

the independent right to represent the children in legal action and to make other
decisions of substantial legal significance concerning the children;

the right, subject to the agreement of the other parent conservator, to consent to
marriage and to enlistment in the armed forces of the United States;

the right, subject to the agreement of the other parent conservator, to make
decisions concerning the children’s education;

except as provided by section 264.0111 of the Texas Family Code, the
independent right to the services and earnings of the children;

except when a guardian of the children’s estate or a guardian or attorney ad litem
has been appointed for the children, the independent right to act as an agent of the
children in relation to the children’s estate if the children’s action is required by a
state, the United States, or a foreign government; and

the independent duty to manage the estates of the children to the extent the estates
have been created by community property or the joint property of the parents.

The Court finds that, in accordance with section 153.001 of the Texas Family Code, it is
the public policy of Texas to assure that children will have frequent and continuing contact with
parents who have shown the ability to act in the best interest of the child, to provide a safe,
stable, and nonviolent environment for the child, and to encourage parents to share in the rights
and duties of raising their child after the parents have separated or dissolved their marriage. IT IS
ORDERED that the primary residence of the children shall be Harris County, Texas and counties
contiguous to Harris County, Texas, and the parties shall not remove the children from Harris
County, Texas and counties contiguous to Harris County, Texas for the purpose of changing the
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primary residence of the children until modified by further order of the court of continuing
jurisdiction or by written agreement signed by the parties and filed with the court.

IT IS FURTHER ORDERED that MOTHER shall have the exclusive right to designate
the children’s primary residence within Harris County, Texas and counties contiguous to Harris
County, Texas.

IT IS FURTHER ORDERED that this geographic restriction on the residence of the
children shall be lifted if, at the time MOTHER wishes to remove the children from Harris
County, Texas or a county contiguous to Harris County, Texas for the purpose of changing the
primary residence of the children, FATHER does not reside in Harris County, Texas or a county
contiguous to Harris County, Texas.

Possession and Access

IT IS ORDERED that the conservators shall have possession of the children at times
mutually agreed to in advance by the parties and, in the absence of mutual agreement, as follows:

Standard Possession Order with Elections

IT IS ORDERED that each conservator shall comply with all terms and conditions of this
Standard Possession Order. IT IS ORDERED that this Standard Possession Order is effective

immediately and applies to all periods of possession occurring on and after the date the Court
signs this Standard Possession Order. IT IS, THEREFORE, ORDERED:

(a)  Definitions

1. In this Standard Possession Order, “school” means the elementary or secondary
school in which the child is enrolled or, if the child is not enrolled in an elementary or secondary
school, the public school district in which the child primarily resides.

2. In this Standard Possession Order, “child” includes each child, whether one or
more, who is a subject of this suit while that child is under the age of eighteen years and not
otherwise emancipated.

(b)  Mutual Agreement or Specified Terms for Possession

IT IS ORDERED that the conservators shall have possession of the child at times
mutually agreed to in advance by the parties, and, in the absence of mutual agreement, it is
ORDERED that the conservators shall have possession of the child under the specified terms set
out in this Standard Possession Order.

(c)  When Parents Reside 100 Miles or Less Apart

Except as otherwise expressly provided in this Standard Possession Order, when
FATHER resides 100 miles or less from the primary residence of the child, FATHER shall have
the right to possession of the child as follows:
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1. Weekends—

On weekends that occur during the regular school term, beginning at the time the child’s
school is regularly dismissed on the first, third, and fifth Friday of each month and ending at the
time the child’s school resumes after the weekend.

On weekends that do not occur during the regular school term, beginning at 6:00 P.M. on
the first, third, and fifth Friday of each month and ending at 6:00 P.M. on the following Sunday.

2. Weekend Possession Extended by a Holiday—

Except as otherwise expressly provided in this Standard Possession Order, if a weekend
period of possession by FATHER begins on a student holiday or a teacher in-service day that
falls on a Friday during the regular school term, as determined by the school in which the child is
enrolled, or a federal, state, or local holiday that falls on a Friday during the summer months
when school is not in session, that weekend period of possession shall begin at the time the
child’s school is regularly dismissed on the Thursday immediately preceding the student holiday
or teacher in-service day and 6:00 P.M. on the Thursday immediately preceding the federal, state,
or local holiday during the summer months.

Except as otherwise expressly provided in this Standard Possession Order, if a weekend
period of possession by FATHER ends on or is immediately followed by a student holiday or a
teacher in-service day that falls on a Monday during the regular school term, as determined by
the school in which the child is enrolled, or a federal, state, or local holiday that falls on a
Monday during the summer months when school is not in session, that weekend period of
possession shall end at 6:00 p.m. on that Monday.

3. Thursdays—On Thursday of each week during the regular school term, beginning
at the time the child’s school is regularly dismissed and ending at the time the child’s school
resumes on Friday.

4. Spring Vacation in Even-Numbered Years—In even-numbered years, beginning
at the time the child’s school is dismissed for the school’s spring vacation and ending at 6:00
P.M. on the day before school resumes after that vacation.

5. Extended Summer Possession by FATHER—

With Written Notice by April 1—If FATHER gives MOTHER written notice by April 1
of a year specifying an extended period or periods of summer possession for that year, FATHER
shall have possession of the child for thirty days beginning no earlier than the day after the
child’s school is dismissed for the summer vacation and ending no later than seven days before
school resumes at the end of the summer vacation in that year, to be exercised in no more than
two separate periods of at least seven consecutive days each, as specified in the written notice.
These periods of possession shall begin and end at 6:00 P.M. on each applicable day.

Without Written Notice by April 1—If FATHER does not give MOTHER written notice
by April 1 of a year specifying an extended period or periods of summer possession for that year,
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FATHER shall have possession of the child for thirty consecutive days in that year beginning at
6:00 P.M. on July 1 and ending at 6:00 P.M. on July 31.

Notwithstanding the Thursday periods of possession during the regular school term and
the weekend periods of possession ORDERED for FATHER, it is expressly ORDERED that
MOTHER shall have a superior right of possession of the child as follows:

1. Spring Vacation in Odd-Numbered Years—In odd-numbered years, beginning at
the time the child’s school is dismissed for the school’s spring vacation and ending at 6:00 P.M.
on the day before school resumes after that vacation.

2. Summer Weekend Possession by MOTHER—If MOTHER gives FATHER
written notice by April 15 of a year, MOTHER shall have possession of the child on any one
weekend beginning at 6:00 P.M. on Friday and ending at 6:00 P.M. on the following Sunday
during any one period of the extended summer possession by FATHER in that year, provided
that MOTHER picks up the child from FATHER and returns the child to that same place and that
the weekend so designated does not interfere with Father’s Day possession.

3. Extended Summer Possession by MOTHER—If MOTHER gives FATHER
written notice by April 15 of a year or gives FATHER fourteen days’ written notice on or after
April 16 of a year, MOTHER may designate one weekend beginning no earlier than the day after
the child’s school is dismissed for the summer vacation and ending no later than seven days
before school resumes at the end of the summer vacation, during which an otherwise scheduled
weekend period of possession by FATHER shall not take place in that year, provided that the
weekend so designated does not interfere with FATHER’s period or periods of extended summer
possession or with Father’s Day possession.

(d)  When Parents Reside More Than 100 Miles Apart

Except as otherwise expressly provided in this Standard Possession Order, when
FATHER resides more than 100 miles from the residence of the child, FATHER shall have the
right to possession of the child as follows:

1. Weekends—Unless FATHER elects the alternative period of weekend possession
described in the next paragraph, FATHER shall have the right to possession of the child on
weekends that occur during the regular school term, beginning at the time the child’s school is
regularly dismissed on the first, third, and fifth Friday of each month and ending at the time the
child’s school resumes after the weekend, and on weekends that do not occur during the regular
school term, beginning at 6:00 P.M. on the first, third, and fifth Friday of each month and ending
at 6:00 P.M. on the following Sunday.

Alternate Weekend Possession—In lieu of the weekend possession described in the
foregoing paragraph, FATHER shall have the right to possession of the child not more than one
weekend per month of FATHER’s choice beginning at 6:00 P.M. on the day school recesses for
the weekend and ending at 6:00 P.M. on the day before school resumes after the weekend.
FATHER may elect an option for this alternative period of weekend possession by giving written
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notice to MOTHER within ninety days after the parties begin to reside more than 100 miles
apart. If FATHER makes this election, FATHER shall give MOTHER fourteen days’ written or
telephonic notice preceding a designated weekend. The weekends chosen shall not conflict with
the provisions regarding Christmas, Thanksgiving, the child’s birthday, and Mother’s Day
possession below.

2. Weekend Possession Extended by a Holiday—

Except as otherwise expressly provided in this Standard Possession Order, if a weekend
period of possession by FATHER begins on a student holiday or a teacher in-service day that
falls on a Friday during the regular school term, as determined by the school in which the child is
enrolled, or a federal, state, or local holiday that falls on a Friday during the summer months
when school is not in session, that weekend period of possession shall begin at [6:00 p.m. on the
immediately preceding Thursday/the time the child’s school is regularly dismissed on the
Thursday immediately preceding the student holiday or teacher in-service day during the regular
school term and at 6:00 p.m. on the Thursday immediately preceding the federal, state, or local
holiday when school is not in session].

Except as otherwise expressly provided in this Standard Possession Order, if a weekend
period of possession by FATHER ends on or is immediately followed by a student holiday or a
teacher in-service day that falls on a Monday during the regular school term, as determined by
the school in which the child is enrolled, or a federal, state, or local holiday that falls on a
Monday during the summer months when school is not in session, that weekend period of
possession shall end at 6:00 p.m. on that Monday.

3. Spring Vacation in All Years—Every year, beginning at 6:00 p.m. on the day the
child is dismissed from school for the school’s spring vacation and ending at 6:00 P.M. on the
day before school resumes after that vacation.

4. Extended Summer Possession by FATHER—

With Written Notice by April 1—If FATHER gives MOTHER written notice by April 1
of a year specifying an extended period or periods of summer possession for that year, FATHER
shall have possession of the child for forty-two days beginning no earlier than the day after the
child’s school is dismissed for the summer vacation and ending no later than seven days before
school resumes at the end of the summer vacation in that year, to be exercised in no more than
two separate periods of at least seven consecutive days each, as specified in the written notice.
These periods of possession shall begin and end at 6:00 P.M. on each applicable day.

Without Written Notice by April 1—If FATHER does not give MOTHER written notice
by April 1 of a year specifying an extended period or periods of summer possession for that year,
FATHER shall have possession of the child for forty-two consecutive days beginning at 6:00
P.M. on June 15 and ending at 6:00 P.M. on July 27 of that year.

Notwithstanding the weekend periods of possession ORDERED for FATHER, it is
expressly ORDERED that MOTHER shall have a superior right of possession of the child as
follows:
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1. Summer Weekend Possession by MOTHER—If MOTHER gives FATHER
written notice by April 15 of a year, MOTHER shall have possession of the child on any one
weekend beginning at 6:00 P.M. on Friday and ending at 6:00 P.M. on the following Sunday
during any one period of possession by FATHER during FATHER’s extended summer
possession in that year, provided that if a period of possession by FATHER in that year exceeds
thirty days, MOTHER may have possession of the child under the terms of this provision on any
two nonconsecutive weekends during that period and provided that MOTHER picks up the child
from FATHER and returns the child to that same place and that no weekend so designated
interferes with Father’s Day possession.

2. Extended Summer Possession by MOTHER—If MOTHER gives FATHER
written notice by April 15 of a year, MOTHER may designate twenty-one days beginning no
earlier than the day after the child’s school is dismissed for the summer vacation and ending no
later than seven days before school resumes at the end of the summer vacation in that year, to be
exercised in no more than two separate periods of at least seven consecutive days each, during
which FATHER shall not have possession of the child, provided that the period or periods so
designated do not interfere with FATHER’s period or periods of extended summer possession or
with Father’s Day possession. These periods of possession shall begin and end at 6:00 P.M. on
each applicable day.

(¢)  Holidays Unaffected by Distance

Notwithstanding the weekend and Thursday periods of possession of FATHER,
MOTHER and FATHER shall have the right to possession of the child as follows:

1. Christmas Holidays in Even-Numbered Years—In even-numbered years,
FATHER shall have the right to possession of the child beginning at the time the child’s school
is dismissed for the Christmas school vacation and ending at noon on December 28, and
MOTHER shall have the right to possession of the child beginning at noon on December 28 and
ending at 6:00 P.M. on the day before school resumes after that Christmas school vacation.

2. Christmas Holidays in Odd-Numbered Years—In odd-numbered years,
MOTHER shall have the right to possession of the child beginning at the time the child’s school
is dismissed for the Christmas school vacation and ending at noon on December 28, and
FATHER shall have the right to possession of the child beginning at noon on December 28 and
ending at 6:00 P.M. on the day before school resumes after that Christmas school vacation.

3. Thanksgiving in Odd-Numbered Years—In odd-numbered years, FATHER shall
have the right to possession of the child beginning at the time the child’s school is dismissed for
the Thanksgiving holiday and ending at 6:00 P.M. on the Sunday following Thanksgiving.

4. Thanksgiving in Even-Numbered Years—In even-numbered years, MOTHER
shall have the right to possession of the child beginning at the time the child’s school is
dismissed for the Thanksgiving holiday and ending at 6:00 P.M. on the Sunday following
Thanksgiving.
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5. Child’s Birthday—If a conservator is not otherwise entitled under this Standard
Possession Order to present possession of a child on the child’s birthday, that conservator shall
have possession of the child and the child’s minor siblings beginning at 6:00 P.M. and ending at
8:00 P.M. on that day, provided that that conservator picks up the children from the other
conservator’s residence and returns the children to that same place.

6. Father’s Day—Father shall have the right to possession of the child each year,
beginning at 6:00 P.M. on the Friday preceding Father’s Day and ending at 8:00 a.m. on the
Monday after Father’s Day, provided that if Father is not otherwise entitled under this Standard
Possession Order to present possession of the child, he shall pick up the child from the other
conservator’s residence and return the child to that same place.

7. Mother’s Day—Mother shall have the right to possession of the child each year,
beginning at the time the child’s school is regularly dismissed on the Friday preceding Mother’s
Day and ending at the time the child’s school resumes after Mother’s Day, provided that if
Mother is not otherwise entitled under this Standard Possession Order to present possession of
the child, she shall pick up the child from the other conservator’s residence and return the child
to that same place.

()  Undesignated Periods of Possession

MOTHER shall have the right of possession of the child at all other times not specifically
designated in this Standard Possession Order for FATHER.

(g) General Terms and Conditions

Except as otherwise expressly provided in this Standard Possession Order, the terms and
conditions of possession of the child that apply regardless of the distance between the residence
of a parent and the child are as follows:

I. Surrender of Child by MOTHER—MOTHER is ORDERED to surrender the
child to FATHER at the beginning of each period of FATHER’s possession at the residence of
MOTHER.

If a period of possession by FATHER begins at the time the child’s school is regularly
dismissed, MOTHER is ORDERED to surrender the child to FATHER at the beginning of each
such period of possession at the school in which the child is enrolled. If the child is not in school,
FATHER shall pick up the child at the residence of MOTHER at 6:00 p.m., and MOTHER is
ORDERED to surrender the child to FATHER at the residence of MOTHER at 6:00 p.m. under
these circumstances.

2. Surrender of Child by FATHER—FATHER is ORDERED to surrender the child
to MOTHER at the residence of FATHER at the end of each period of possession.

If a period of possession by FATHER ends at the time the child’s school resumes,

FATHER is ORDERED to surrender the child to MOTHER at the end of each such period of
possession at the school in which the child is enrolled or, if the child is not in school, at the
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residence of MOTHER at 8:00 a.m..

3. Surrender of Child by FATHER—FATHER is ORDERED to surrender the child
to MOTHER, if the child is in FATHER’s possession or subject to FATHER’s control, at the
beginning of each period of MOTHER’s exclusive periods of possession, at the place designated
in this Standard Possession Order.

4. Return of Child by MOTHER—MOTHER is ORDERED to return the child to
FATHER, if FATHER is entitled to possession of the child, at the end of each of MOTHER’s
exclusive periods of possession, at the place designated in this Standard Possession Order.

5. Personal Effects—Each conservator is ORDERED to return with the child the
personal effects that the child brought at the beginning of the period of possession.

6. Designation of Competent Adult—Each conservator may designate any
competent adult to pick up and return the child, as applicable. IT IS ORDERED that a
conservator or a designated competent adult be present when the child is picked up or returned.

7. Inability to Exercise Possession—Each conservator is ORDERED to give notice
to the person in possession of the child on each occasion that the conservator will be unable to
exercise that conservator’s right of possession for any specified period.

8. Written Notice—Written notice, including notice provided by electronic mail or
facsimile, shall be deemed to have been timely made if received or, if applicable, postmarked
before or at the time that notice is due. Each conservator is ORDERED to notify the other
conservator of any change in the conservator’s electronic mail address or facsimile number
within twenty-four hours after the change.

0. Notice to School and MOTHER—If FATHER’s time of possession of the child
ends at the time school resumes and for any reason the child is not or will not be returned to
school, FATHER shall immediately notify the school and MOTHER that the child will not be or
has not been returned to school.

This concludes the Standard Possession Order.

The periods of possession ordered above apply to each child the subject of this suit while
that child is under the age of eighteen years and not otherwise emancipated.

Termination of Orders on Marriage

The provisions of this order relating to conservatorship, possession, or access terminate
on the marriage of FATHER to MOTHER unless a nonparent or agency has been appointed
conservator of the children under chapter 153 of the Texas Family Code.

Passport Application

If MOTHER applies for a passport for the children, she is ORDERED to notify the other
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conservator of that fact no later than ten days after the application.

IT IS ORDERED that if a parent’s consent is required for the issuance of a passport, that
parent shall provide that consent in writing no later than ten days after receipt of the consent
documents, unless the parent has good cause for withholding that consent.

International Travel

Each party is ORDERED to provide the other party appropriate written authorization,
within ten days after written request is received, as is necessary to allow the children to travel
with the other party beyond the territorial limits of the United States. The parties are ORDERED
to exchange passports as is necessary to allow such travel. IT IS ORDERED that this order shall
serve as written authorization for such travel.

IT IS THEREFORE ORDERED that MOTHER shall have the right to maintain
possession of any passports of the children, subject to the requirements for delivery of the
passports and all other requirements set forth below.

MOTHER is ORDERED to deliver or cause to be delivered to FATHER the original,
valid passports of the children, within ten days of MOTHER’s receipt of FATHER’s notice of
intent to have the children travel outside the United States during a period of possession of
FATHER. FATHER is ORDERED to return or cause to be returned to Movant the original, valid
passports of the children, within ten days of the children’s return from the travel outside the
United States for which the passports were required.

IT IS ORDERED that if a conservator intends to have the children travel outside the
United States during the conservator’s period of possession of the children, the conservator shall
provide written notice to the other conservator. IT IS ORDERED that this written notice shall
include all the following:

1. any written consent form for travel outside the United States that is required by
the country of destination, countries through which travel will occur, or the
intended carriers;

2. the date, time, and location of the children’s departure from the United States;

3. a reasonable description of means of transportation, including, if applicable, all
names of carriers, flight numbers, and scheduled departure and arrival times;

4. a reasonable description of each destination of the intended travel, including the
name, address, and phone number of each interim destination and the final travel
location;

5. the dates the children are scheduled to arrive and depart at each such destination;

6. the date, time, and location of the children’s return to the United States;
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7. a complete statement of each portion of the intended travel during which the
conservator providing the written notice will not accompany the children; and

8. the name, permanent and mailing addresses, and work and home telephone
numbers of each person accompanying the children on the intended travel other
than the conservator providing the written notice.

If the intended travel is a group trip, such as with a school or other organization, the
conservator providing the written notice is ORDERED to provide with the written notice all
information about the group trip and its sponsor instead of stating the name, permanent and
mailing addresses, and work and home telephone numbers of each person accompanying the
children.

IT IS FURTHER ORDERED that this written notice shall be furnished to the other
conservator no less than twenty-one days before the intended day of departure of the children
from the United States.

MOTHER and FATHER each are ORDERED to properly execute the written consent
form to travel abroad and any other form required for the travel by the United States Department
of State, passport authorities, foreign nations, travel organizers, school officials, or public
carriers; when applicable, to have the forms duly notarized; and, within ten days of that
conservator’s receipt of each consent form, to deliver the form to the conservator providing the
written notice.

IT IS ORDERED that any conservator who violates the terms and conditions of these
provisions regarding the children’s passports shall be liable for all costs incurred due to that
person’s noncompliance with these provisions. These costs shall include, but not be limited to,
the expense of nonrefundable or noncreditable tickets, the costs of nonrefundable deposits for
travel or lodging, attorney’s fees, and all other costs incurred seeking enforcement of any of
these provisions.

Child Support

IT IS ORDERED that FATHER is obligated to pay and shall pay to MOTHER child
support of two thousand one hundred thirty seven dollars and fifty cents ($2,137.50) per month,
with the first payment being due and payable on June 1, 2018 and a like payment being due and
payable on the first day of each month thereafter until the first month following the date of the
earliest occurrence of one of the events specified below:

1. any child reaches the age of eighteen years or graduates from high school,
whichever occurs later, subject to the provisions for support beyond the age of
eighteen years set out below;

2. any child marries;

3. any child dies;
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4. any child enlists in the armed forces of the United States and begins active service
as defined by section 101 of title 10 of the United States Code; or

5. any child’s disabilities are otherwise removed for general purposes.

Thereafter, FATHER is ORDERED to pay to MOTHER child support of one thousand
seven hundred ten dollars ($1,710.00) per month, due and payable on the first day of the first
month immediately following the date of the earliest occurrence of one of the events specified
above for the other child and a like sum of one thousand seven hundred ten dollars ($1,710.00)
due and payable on the first day of each month thereafter until the next occurrence of one of the
events specified above for the other child.

If a child is eighteen years of age and has not graduated from high school, IT IS
ORDERED that FATHER’s obligation to pay child support to MOTHER shall not terminate but
shall continue for as long as the child is enrolled—

1. under chapter 25 of the Texas Education Code in an accredited secondary school
in a program leading toward a high school diploma or under section 130.008 of
the Education Code in courses for joint high school and junior college credit and
is complying with the minimum attendance requirements of subchapter C of
chapter 25 of the Education Code or

2. on a full-time basis in a private secondary school in a program leading toward a
high school diploma and is complying with the minimum attendance requirements
imposed by that school.

Withholding from Earnings

IT IS ORDERED that any employer of FATHER shall be ordered to withhold the child
support payments ordered in this order from the disposable earnings of FATHER for the support
of CHILD ONE and CHILD TWO.

Withholding as Credit against Support Obligation

IT IS FURTHER ORDERED that all amounts withheld from the disposable earnings of
FATHER by the employer and paid in accordance with the order to that employer shall
constitute a credit against the child support obligation. Payment of the full amount of child
support ordered paid by this order through the means of withholding from earnings shall
discharge the child support obligation. If the amount withheld from earnings and credited against
the child support obligation is less than 100 percent of the amount ordered to be paid by this
order, the balance due remains an obligation of FATHER, and it is hereby ORDERED that
FATHER pay the balance due directly to the state disbursement unit as specified below.

Order to Employer

On this date the Court signed an Income Withholding for Support.

Payment
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IT IS ORDERED that all payments shall be made through the state disbursement unit at
Texas Child Support Disbursement Unit, P.O. Box 659791, San Antonio, Texas 78265-9791, and
thereafter promptly remitted to MOTHER for the support of the children.

IT IS ORDERED that each party shall pay, when due, all fees charged to that party by the
state disbursement unit and any other agency statutorily authorized to charge a fee.

Change of Employment

IT IS FURTHER ORDERED that FATHER shall notify this Court and MOTHER by
U.S. certified mail, return receipt requested, of any change of address and of any termination of
employment. This notice shall be given no later than seven days after the change of address or
the termination of employment. This notice or a subsequent notice shall also provide the current
address of FATHER and the name and address of his current employer, whenever that
information becomes available.

Clerk’s Duties

IT IS ORDERED that, on the request of a prosecuting attorney, the title IV-D agency, the
friend of the Court, a domestic relations office, MOTHER, FATHER, or an attorney representing
MOTHER or FATHER, the clerk of this Court shall cause a certified copy of the Income
Withholding for Support to be delivered to any employer.

Health Care

IT IS ORDERED that FATHER and MOTHER shall each provide medical support for
[the/each] child as set out in this order as additional child support for as long as the Court may
order FATHER and MOTHER to provide support for the child under sections 154.001 and
154.002 of the Texas Family Code. Beginning on the day FATHER and MOTHER’s actual or
potential obligation to support a child under sections 154.001 and 154.002 of the Family Code
terminates, IT IS ORDERED that FATHER and MOTHER are discharged from the obligations
set forth in this medical support order with respect to that child, except for any failure by a parent
to fully comply with those obligations before that date.

1. Definitions—

“Health insurance” means insurance coverage that provides basic health-care services,
including usual physician services, office visits, hospitalization, and laboratory, X-ray, and
emergency services, that may be provided through a health maintenance organization or other
private or public organization, other than medical assistance under chapter 32 of the Texas
Human Resources Code.

“Reasonable cost” means the cost of health insurance coverage for a child that does not
exceed 9 percent of FATHER’s annual resources, as described by section 154.062(b) of the
Texas Family Code.
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“Reasonable and necessary health-care expenses not paid by insurance and incurred by or
on behalf of a child” include, without limitation, any copayments for office visits or prescription
drugs, the yearly deductible, if any, and medical, surgical, prescription drug, mental health-care
services, dental, eye care, ophthalmological, and orthodontic charges. These reasonable and
necessary health-care expenses do not include expenses for travel to and from the health-care
provider or for nonprescription medication.

“Furnish” means—

a. to hand deliver the document by a person eighteen years of age or older
either to the recipient or to a person who is eighteen years of age or older
and permanently resides with the recipient;

b. to deliver the document to the recipient by certified mail, return receipt
requested, to the recipient’s last known mailing or residence address; or

C. to deliver the document to the recipient at the recipient’s last known
mailing or residence address using any person or entity whose principal
business is that of a courier or deliverer of papers or documents either
within or outside the United States; or

d. to deliver the document to the recipient at the recipient’s electronic mail
address as follows:

FATHER: [obligor’s e-mail address]
MOTHER: [obligee’s e-mail address|

and in the event of any change in either party’s electronic mail address,
that party is ORDERED to notify the other party of such change in writing
within twenty-four hours after the change; or

e. to provide the document to the recipient by posting the document on the
Our Family Wizard Internet Web site program, in accordance with the
provisions set forth below in this order.

2. Findings on Health Insurance Availability—Having considered the cost,
accessibility, and quality of health insurance coverage available to the parties, the Court finds:

Health insurance is available or is in effect for the children through FATHER’s
employment or membership in a union, trade association, or other organization at a reasonable
cost of $100.00

IT IS FURTHER FOUND that the following orders regarding health-care coverage are in
the best interest of the children.
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3. Provision of Health-Care Coverage—

As additional child support, FATHER is ORDERED to continue to maintain health
insurance for each child who is the subject of this suit that covers basic health-care services,
including usual physician services, office visits, hospitalization, and laboratory, X-ray, and
emergency services.

FATHER is ORDERED to maintain such health insurance in full force and effect on each
child who is the subject of this suit as long as child support is payable for that child. FATHER is
ORDERED to convert any group insurance to individual coverage or obtain other health
insurance for each child within fifteen days of termination of [his/her] employment or other
disqualification from the group insurance. FATHER is ORDERED to exercise any conversion
options or acquisition of new health insurance in such a manner that the resulting insurance
equals or exceeds that in effect immediately before the change.

FATHER is ORDERED to furnish MOTHER a true and correct copy of the health
insurance policy or certification and a schedule of benefits within ten days of the signing of this
order. FATHER is ORDERED to furnish MOTHER the insurance cards and any other forms
necessary for use of the insurance within ten days of the signing of this order. FATHER is
ORDERED to provide, within three days of receipt by him, to MOTHER any insurance checks,
other payments, or explanations of benefits relating to any medical expenses for the children that
MOTHER paid or incurred.

Pursuant to section 1504.051 of the Texas Insurance Code, IT IS ORDERED that if
FATHER is eligible for dependent health coverage but fails to apply to obtain coverage for the
children, the insurer shall enroll the children on application of MOTHER or others as authorized
by law.

Pursuant to section 154.183(c) of the Texas Family Code, the reasonable and necessary
health-care expenses of the children that are not reimbursed by health insurance are allocated as
follows: MOTHER is ORDERED to pay 50 percent and FATHER is ORDERED to pay 50
percent of the unreimbursed health-care expenses if, at the time the expenses are incurred,
FATHER is providing health insurance as ordered.

The party who incurs a health-care expense on behalf of a child is ORDERED to furnish
to the other party forms, receipts, bills, statements, and explanations of benefits reflecting the
uninsured portion of the health-care expenses within thirty days after the incurring party receives
them. The nonincurring party is ORDERED to pay the nonincurring party’s percentage of the
uninsured portion of the health-care expenses either by paying the health-care provider directly
or by reimbursing the incurring party for any advance payment exceeding the incurring party’s
percentage of the uninsured portion of the health-care expenses within thirty days after the
nonincurring party receives the forms, receipts, bills, statements, and/or explanations of benefits.
However, if the incurring party fails to submit to the other party forms, receipts, bills, statements,
and explanations of benefits reflecting the uninsured portion of the health-care expenses within
thirty days after the incurring party receives them, IT IS ORDERED that the nonincurring party
shall pay the nonincurring party’s percentage of the uninsured portion of the health-care
expenses either by paying the health-care provider directly or by reimbursing the incurring party
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for any advance payment exceeding the incurring party’s percentage of the uninsured portion of
the health-care expenses within 120 days after the nonincurring party receives the forms,
receipts, bills, statements, and/or explanations of benefits.

These provisions apply to all unreimbursed health-care expenses of any child who is the
subject of this suit that are incurred while child support is payable for that child.

4. Secondary Coverage—IT IS ORDERED that if a party provides secondary health
insurance coverage for the children, both parties shall cooperate fully with regard to the handling
and filing of claims with the insurance carrier providing the coverage in order to maximize the
benefits available to the children and to ensure that the party who pays for health-care expenses
for the children is reimbursed for the payment from both carriers to the fullest extent possible.

5. Compliance with Insurance Company Requirements—Each party is ORDERED
to conform to all requirements imposed by the terms and conditions of any policy of health
insurance covering the children in order to assure the maximum reimbursement or direct
payment by any insurance company of the incurred health-care expense, including but not
limited to requirements for advance notice to any carrier, second opinions, and the like. Each
party is ORDERED to use “preferred providers,” or services within the health maintenance
organization or preferred provider network, if applicable. Disallowance of the bill by a health
insurance company shall not excuse the obligation of either party to make payment. Excepting
emergency health-care expenses incurred on behalf of the children, if a party incurs health-care
expenses for the children using “out-of-network™ health-care providers or services, or fails to
follow the health insurance company procedures or requirements, that party shall pay all such
health-care expenses incurred absent (1) written agreement of the parties allocating such health-
care expenses or (2) further order of the Court.

IT IS FURTHER ORDERED that no surgical procedure, other than in an emergency or
one covered by insurance, shall be performed on the child unless the parent consenting to surgery
has first consulted with at least two medical doctors, both of whom state an opinion that the
surgery is medically necessary. IT IS FURTHER ORDERED that a parent who fails to obtain the
required medical opinions before consent to surgery on the child shall be wholly responsible for
all medical and hospital expenses incurred in connection therewith and not covered by insurance.

6. Claims—Except as provided in this paragraph, the party who is not carrying the
health insurance policy covering the children is ORDERED to furnish to the party carrying the
policy, within fifteen days of receiving them, all forms, receipts, bills, and statements reflecting
the health-care expenses the party not carrying the policy incurs on behalf of the children. In
accordance with sections 1204.251 and 1504.055(a) of the Texas Insurance Code, IT IS
ORDERED that the party who is not carrying the health insurance policy covering the children,
at that party’s option, or others as authorized by law, may file any claims for health-care
expenses directly with the insurance carrier with and from whom coverage is provided for the
benefit of the children and receive payments directly from the insurance company. Further, for
the sole purpose of section 1204.251 of the Texas Insurance Code, MOTHER is designated the
managing conservator or FATHER of the children.
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The party who is carrying the health insurance policy covering the children is ORDERED
to submit all forms required by the insurance company for payment or reimbursement of health-
care expenses incurred by either party on behalf of [the/a] child to the insurance carrier within
fifteen days of that party’s receiving any form, receipt, bill, or statement reflecting the expenses.

7. Constructive Trust for Payments Received—IT IS ORDERED that any insurance
payments received by a party from the health insurance carrier as reimbursement for health-care
expenses incurred by or on behalf of a child shall belong to the party who paid those expenses.
IT IS FURTHER ORDERED that the party receiving the insurance payments is designated a
constructive trustee to receive any insurance checks or payments for health-care expenses paid
by the other party, and the party carrying the policy shall endorse and forward the checks or
payments, along with any explanation of benefits received, to the other party within three days of
receiving them.

8. WARNING—A PARENT ORDERED TO PROVIDE HEALTH INSURANCE OR TO
PAY THE OTHER PARENT ADDITIONAL CHILD SUPPORT FOR THE COST OF HEALTH
INSURANCE WHO FAILS TO DO SO IS LIABLE FOR NECESSARY MEDICAL EXPENSES OF THE
CHILDREN, WITHOUT REGARD TO WHETHER THE EXPENSES WOULD HAVE BEEN PAID IF
HEALTH INSURANCE HAD BEEN PROVIDED, AND FOR THE COST OF HEALTH INSURANCE
PREMIUMS OR CONTRIBUTIONS, IF ANY, PAID ON BEHALF OF THE CHILDREN.

No Credit for Informal Payments

IT IS ORDERED that the child support as prescribed in this order shall be exclusively
discharged in the manner ordered and that any direct payments made by FATHER to MOTHER
or any expenditures incurred by FATHER during FATHER’s periods of possession of or access
to the children, as prescribed in this order, for food, clothing, gifts, travel, shelter, or
entertainment are deemed in addition to and not in lieu of the support ordered in this order.

Support as Obligation of Estate

IT IS ORDERED that the provisions for child support in this order shall be an obligation
of the estate of FATHER and shall not terminate on the death of FATHER. Payments received
for the benefit of the children, including payments from the Social Security Administration,
Department of Veterans Affairs, or other governmental agency or life insurance proceeds,
annuity payments, trust distributions, or retirement survivor benefits, shall be a credit against this
obligation. Any remaining balance of the child support is an obligation of FATHER’s estate.

Termination of Orders on Marriage of Parties but Not on Death of Obligee

The provisions of this order relating to current child support terminate on the marriage of
FATHER to MOTHER unless a nonparent or agency has been appointed conservator of the
children under chapter 153 of the Texas Family Code. An obligation to pay child support under
this order does not terminate on the death of MOTHER but continues as an obligation to CHILD
ONE and CHILD TWO.

Medical Notification
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Each party is ORDERED to inform the other party within four hours of any medical
condition of the children requiring surgical intervention, hospitalization, or both.

Within tendays after the Court signs this order, each party is ORDERED to execute—

1. all necessary releases pursuant to the Health Insurance Portability and
Accountability Act (HIPAA) and 45 C.F.R. section 164.508 to permit the other
conservator to obtain health-care information regarding the children; and

2. for all health-care providers of the children, an authorization for disclosure of
protected health information to the other conservator pursuant to the HIPAA and
45 C.F.R. section 164.508.

Each party is further ORDERED to designate each other conservator as a person to whom
protected health information regarding the children may be disclosed whenever the party
executes an authorization for disclosure of protected health information pursuant to the HIPAA
and 45 C.F.R. section 164.508.

Parent Education and Family Stabilization Course

IT IS ORDERED that MOTHER and FATHER shall each individually register to attend
a parent education and family stabilization course with on or before December 31, 2018.

On completion of the course, MOTHER and FATHER shall each obtain a certificate of
completion. The certificate must state the name of the participant; the name of the course
provider; the date the course was completed; and whether the course was provided by personal
instruction, videotape instruction, instruction through an electronic means, or a combination of
those methods.

Within ten days after completion of that parent education and family stabilization course,
MOTHER and FATHER are each ORDERED to file a certification of completion or other
comparable proof of completion of the course with the clerk of this Court and to mail a copy to
the other party.

IT IS ORDERED that each party shall pay for the costs of that party’s own attendance at
the course.

Coparenting Web Site Program

IT IS ORDERED that MOTHER and FATHER each shall, within ten days after this
order is signed by the Court, obtain at his or her sole expense a subscription to the Our Family
Wizard program. IT IS FURTHER ORDERED that MOTHER and FATHER each shall maintain
that subscription in full force and effect for as long as any child is under the age of eighteen
years and not otherwise emancipated.

IT IS ORDERED that MOTHER and FATHER shall each communicate through the Our
Family Wizard program with regard to all communication regarding the children, except in the
case of an emergency or other urgent matter.
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IT IS ORDERED that MOTHER and FATHER each shall timely post all significant
information concerning the health, education, and welfare of the children, including but not
limited to the children’s medical appointments, the children’s schedule and activities, and
requests for reimbursement of uninsured health-care expenses, on the Our Family Wizard
Internet Web site. However, IT IS ORDERED that neither party shall have any obligation to post
on that Web site any information to which the other party already has access through other
means, such as information available on the Web site of the children’s school.

IT IS FURTHER ORDERED that MOTHER and FATHER shall each timely post on the
Our Family Wizard Internet Web site a copy of any e-mail received by the party from the
children’s school or any health-care provider of the children, in the event that e-mail was not also
forwarded by the school or health-care provider to the other party.

For purposes of this section of this order, “timely” means on learning of the event or
activity, or if not immediately feasible under the circumstances, not later than twenty-four hours
after learning of the event or activity.

By agreement, the parties may communicate in any manner other than using the Our
Family Wizard program, but other methods of communication used by the parties shall be in
addition to, and not in lieu of, using the Our Family Wizard program.

Required Information

The information required for each party by section 105.006(a) of the Texas Family Code
is as follows:

Name: MOTHER
Social Security number:
Driver’s license number and issuing state:
Current residence address:
Mailing address:
Home telephone number:
Name of employer:
Address of employment:
Work telephone number:
Name: FATHER

Social Security number:
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Driver’s license number and issuing state:
Current residence address:
Mailing address:
Home telephone number:
Name of employer:
Address of employment:
Work telephone number:
Required Notices

EACH PERSON WHO IS A PARTY TO THIS ORDER IS ORDERED TO NOTIFY EACH OTHER
PARTY, THE COURT, AND THE STATE CASE REGISTRY OF ANY CHANGE IN THE PARTY’S
CURRENT RESIDENCE ADDRESS, MAILING ADDRESS, HOME TELEPHONE NUMBER, NAME OF
EMPLOYER, ADDRESS OF EMPLOYMENT, DRIVER’S LICENSE NUMBER, AND WORK
TELEPHONE NUMBER. THE PARTY IS ORDERED TO GIVE NOTICE OF AN INTENDED CHANGE
IN ANY OF THE REQUIRED INFORMATION TO EACH OTHER PARTY, THE COURT, AND THE
STATE CASE REGISTRY ON OR BEFORE THE 60TH DAY BEFORE THE INTENDED CHANGE. IF
THE PARTY DOES NOT KNOW OR COULD NOT HAVE KNOWN OF THE CHANGE IN SUFFICIENT
TIME TO PROVIDE 60-DAY NOTICE, THE PARTY IS ORDERED TO GIVE NOTICE OF THE
CHANGE ON OR BEFORE THE FIFTH DAY AFTER THE DATE THAT THE PARTY KNOWS OF THE
CHANGE.

THE DUTY TO FURNISH THIS INFORMATION TO EACH OTHER PARTY, THE COURT,
AND THE STATE CASE REGISTRY CONTINUES AS LONG AS ANY PERSON, BY VIRTUE OF THIS
ORDER, IS UNDER AN OBLIGATION TO PAY CHILD SUPPORT OR ENTITLED TO POSSESSION OF
OR ACCESS TO A CHILD.

FAILURE BY A PARTY TO OBEY THE ORDER OF THIS COURT TO PROVIDE EACH
OTHER PARTY, THE COURT, AND THE STATE CASE REGISTRY WITH THE CHANGE IN THE
REQUIRED INFORMATION MAY RESULT IN FURTHER LITIGATION TO ENFORCE THE ORDER,
INCLUDING CONTEMPT OF COURT. A FINDING OF CONTEMPT MAY BE PUNISHED BY
CONFINEMENT IN JAIL FOR UP TO SIX MONTHS, A FINE OF UP TO $500 FOR EACH
VIOLATION, AND A MONEY JUDGMENT FOR PAYMENT OF ATTORNEY’S FEES AND COURT
COSTS.

Notice shall be given to the other party by delivering a copy of the notice to the party by
registered or certified mail, return receipt requested. Notice shall be given to the Court by
delivering a copy of the notice either in person to the clerk of this Court or by registered or
certified mail addressed to the clerk at [address]. Notice shall be given to the state case registry
by mailing a copy of the notice to State Case Registry, Contract Services Section, MC046S, P.O.
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Box 12017, Austin, Texas 78711-2017.

NOTICE TO ANY PEACE OFFICER OF THE STATE OF TEXAS: YOU MAY USE
REASONABLE EFFORTS TO ENFORCE THE TERMS OF CHILD CUSTODY SPECIFIED IN THIS
ORDER. A PEACE OFFICER WHO RELIES ON THE TERMS OF A COURT ORDER AND THE
OFFICER’S AGENCY ARE ENTITLED TO THE APPLICABLE IMMUNITY AGAINST ANY CLAIM,
CIVIL OR OTHERWISE, REGARDING THE OFFICER’S GOOD FAITH ACTS PERFORMED IN THE
SCOPE OF THE OFFICER’S DUTIES IN ENFORCING THE TERMS OF THE ORDER THAT RELATE
TO CHILD CUSTODY. ANY PERSON WHO KNOWINGLY PRESENTS FOR ENFORCEMENT AN
ORDER THAT IS INVALID OR NO LONGER IN EFFECT COMMITS AN OFFENSE THAT MAY BE
PUNISHABLE BY CONFINEMENT IN JAIL FOR AS LONG AS TWO YEARS AND A FINE OF AS
MUCH AS $10,000.

THE COURT MAY MODIFY THIS ORDER THAT PROVIDES FOR THE SUPPORT OF A
CHILD, IF:

(1) THE CIRCUMSTANCES OF THE CHILD OR A PERSON AFFECTED BY THE ORDER
HAVE MATERIALLY AND SUBSTANTIALLY CHANGED; OR

(2) IT HAS BEEN THREE YEARS SINCE THE ORDER WAS RENDERED OR LAST
MODIFIED AND THE MONTHLY AMOUNT OF THE CHILD SUPPORT AWARD
UNDER THE ORDER DIFFERS BY EITHER 20 PERCENT OR $100 FROM THE
AMOUNT THAT WOULD BE AWARDED IN ACCORDANCE WITH THE CHILD
SUPPORT GUIDELINES.

Warnings

WARNINGS TO PARTIES: FAILURE TO OBEY A COURT ORDER FOR CHILD SUPPORT
OR FOR POSSESSION OF OR ACCESS TO A CHILD MAY RESULT IN FURTHER LITIGATION TO
ENFORCE THE ORDER, INCLUDING CONTEMPT OF COURT. A FINDING OF CONTEMPT MAY BE
PUNISHED BY CONFINEMENT IN JAIL FOR UP TO SIX MONTHS, A FINE OF UP TO $500 FOR
EACH VIOLATION, AND A MONEY JUDGMENT FOR PAYMENT OF ATTORNEY’S FEES AND
COURT COSTS.

FAILURE OF A PARTY TO MAKE A CHILD SUPPORT PAYMENT TO THE PLACE AND IN
THE MANNER REQUIRED BY A COURT ORDER MAY RESULT IN THE PARTY’S NOT RECEIVING
CREDIT FOR MAKING THE PAYMENT.

FAILURE OF A PARTY TO PAY CHILD SUPPORT DOES NOT JUSTIFY DENYING THAT
PARTY COURT-ORDERED POSSESSION OF OR ACCESS TO A CHILD. REFUSAL BY A PARTY TO
ALLOW POSSESSION OF OR ACCESS TO A CHILD DOES NOT JUSTIFY FAILURE TO PAY COURT-
ORDERED CHILD SUPPORT TO THAT PARTY.

Costs
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IT IS ORDERED AND DECREED that costs of court are to be borne by the party who
incurred them.

Discharge from Discovery Retention Requirement

IT IS ORDERED that the parties and their respective attorneys are discharged from the
requirement of keeping and storing the documents produced in this case in accordance with rule
191.4(d) of the Texas Rules of Civil Procedure.

Relief Not Granted
IT IS ORDERED that all relief requested in this case and not expressly granted is denied.
Date of Order

This order judicially PRONOUNCED AND RENDERED in court at [city, county]
County, Texas, on May 14, 2018 and further noted on the court’s docket sheet on the same date,
but signed on

JUDGE PRESIDING

APPROVED AS TO FORM ONLY:

MYRES & ASSOCIATES, PLLC

Becca Weitz

State Bar No. 24087494

One Greenway Plaza, Suite 450
Houston, Texas 77046
bweitz@myresfamilylaw.com
E-Service:service@myresfamilylaw.com
Tel: 713-622-1600

Fax: 713-622-1610

Attorney for Petitioner

Attorney

State Bar No.

Address

Houston, Texas 77046
E-Service:

Tel:

Fax:
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Attorney for Respondent

APPROVED AND CONSENTED TO AS TO
BOTH FORM AND SUBSTANCE:

Petitioner

Respondent
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INTERNATIONAL RELOCATION OF CHILDREN — TEXAS AND U.S.A.

A. RELOCATING FROM TEXAS
¢ In Texas, public policy weighs against relocation:

o The Texas Family Code mandates that the “best interest of the child shall
always be the primary consideration of the court in determining issues
related to conservatorship and possession of and access to the child.” TEX.
Fam. CoDE §153.002.

o Texas law assumes that it is in the child’s best interest to live near both
parents.

o Itis the public policy of the State of Texas that “children will have frequent
and continuing contact with parents who have shown the ability to act in the
best interest of the child” and to “encourage parents to share in the rights
and duties of raising their child after the parents have separated or
dissolved their marriage.” TEX. FAM. CODE §153.001.

o Under Texas law, there is no definition of “best interest,” but the Texas
Family Code and courts have provided a nonexhaustive list of factors and
examples that courts should consider. Holley v. Adams, 544 S.W.2d 367,
371-72 (Tex. 1976); TEX. FAM. CODE §153.134.

o There is a rebuttable legal presumption that the parents will be appointed
Joint Managing Conservators and that all decisions regarding the child’s
education and care must be made jointly. TEX. FAM. CODE §153.134.

o Consistent with the state’s public policy and Joint Managing
Conservatorship, Texas law favors the imposition of a “geographical
restriction” on the child’s residence, which can make it difficult for one parent
to relocate from Texas to another country, another state, or even to a
neighboring county within Texas.

e Texas law regarding visitation weighs against international relocations:

o Under the Texas Family Code, there is a rebuttable legal presumption that
the non-primary parent will have a “Standard Possession Order,” which
provides a very precise visitation schedule. This visitation schedule is the
“‘default” and can be an obstacle to international relocation. There is a
Standard Possession Order for parents who live less than 100 miles apart
and a Standard Possession Order for parents who live over 100 miles apart.
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Even the Standard Possession Order for parents who live over 100 miles
apart assumes that parents will live relatively near to each other; the
schedule allows the nonprimary parent to have visitation on the 15, 3 and
5t weekends of each month and, if this is a hardship, the visiting parent can
elect to visit one weekend each month.

However, if the court finds that relocation is in the best interest of the child
and that a Standard Possession Order is “unworkable or inappropriate” due
to the “special circumstances” of the family, the court can deviate from the
Standard Possession Order. TEX. FAM. CODE §153.253.

¢ In deciding whether to allow a child to relocate, there is not a precise legal test or
an exhaustive list of factors, but courts should consider the following factors
deemed to be relevant to the best interest of children in relocation cases:

(@]

the ability of the parents to give first priority to the welfare of the child and
reach shared decisions with the other parent for the child’s best interest;
whether a parent can encourage and accept a positive relationship between
the child and the other parent;

whether both parents participate in the rearing of the child;

the geographical proximity of the parents’ residences;

a conservator’s improved financial or job situation and ability to provide a
better standard of living;

the motive for the move or for opposing the move;

the presence of the child’s friends;

the positive impact on the primary conservator’'s emotional and mental state
and its effect on the child;

the nonprimary conservator’s ability to relocate to maintain the parental
relationship.

Lenzv. Lenz, 79 S.W.3d 10, 15-16 (Tex. 2002).
B. RELOCATING FROM OTHER STATES IN THE UNITED STATES

e In all states in the United States, the best interest of the child is central to decisions
regarding child custody and visitation.

e Alabama:

o

Under the recent Alabama Parent-Child Relationship Protection Act, there
is an explicit, codified presumption that relocation of more than 60 miles is
not in the best interest of the child.
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WENDY BROOKS CREW, INTERNATIONAL RELOCATION OF CHILDREN: A GLOBAL
GUIDE FROM PRACTICAL LAW 299 (Thomson Reuters, 1st ed. 2016); Alabama
Parent-Child Protection Act, Section 169.4 (2016).

e Florida:
o There is no presumption in favor or against a request to relocate.

o Courts must evaluate the following factors: (1) the nature, quality, extent of
involvement, and duration of the child’s relationship with the relocating
parent, the non-relocating parent, siblings, and other significant persons in
the child’s life; (2) the age and developmental stage of the child, the needs
of the child and the likely impact the relocation will have on the child; (3) the
feasibility of preserving the relationship between the non-relocating parent;
(4) financial circumstances of the parties; (5) likelihood of compliance by the
relocating parent once he or she is out of the jurisdiction; (6) whether the
relocation will improve the quality of life of the child and the parent, including
educational, financial or emotional benefits; (7) the reason each parent is
seeking or opposing relocation; (8) the current employment and economic
circumstances of each parent; (9) the extent to which the non-relocating
parent has fulfilled his or her obligations to the relocating parent, including
child support, spousal support, and marital property obligations; (10) career
opportunities; (11) a history of substance abuse or domestic violence; the
child’s preference, considering the age and maturity of the child; (12) any
other factor affecting the best interest of the child.

JORGE M. CESTERO AND THOMAS SASSER, INTERNATIONAL RELOCATION OF CHILDREN:
A GLOBAL GUIDE FROM PRACTICAL LAw 306 (Thomson Reuters, 1st ed. 2016).

¢ Pennsylvania:

o Under the Pennsylvania Relocation Act, courts decide whether to allow a
child to relocate based on factors nearly identical to those outlined by
Florida and Texas.

LINDA SHAY GARDNER, INTERNATIONAL RELOCATION OF CHILDREN: A GLOBAL
GUIDE FROM PRACTICAL LAW 331-32 (Thomson Reuters, 1st ed. 2016).
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C. RELOCATING TO THE UNITED STATES

All states, except for Massachusetts, have adopted the Uniform Child Custody
Jurisdiction and Enforcement Act (UCCJEA).

Under the UCCJEA, there are specific procedures to register and enforce foreign
custody orders.

The UCCJEA provides that the courts of each state “shall recognize and enforce
a child custody determination of a court of another state [or country] if the latter
court exercise jurisdiction in substantial conformity” with the UCCJEA and does
not violate fundamental principles of human rights. In “substantial conformity”
usually means that the children were living in a country for at least six months when
a custody order was issued by a court of that country.

Example: An Australian husband and wife were living in Singapore with their two
children. The children were born in Australia, but had been living in Singapore with
their parents for the past five years. The husband and wife divorced in Singapore.
In the divorce, the Singapore court allowed the wife to relocate with the children to
Texas for her job and awarded the husband a visitation schedule with the kids.
Upon the request of either parent, the Texas court is required to register and
enforce the visitation schedule ordered by the court in Singapore. Upon
registration in Texas, the Singapore order is given the same weight and treated as
the equivalent of a Texas court order. If the mother fails to follow the visitation
schedule, the Texas court can hold her in contempt of court.

Exceptin rare cases, the UCCJEA forbids our courts from issuing any final custody
orders regarding children who have been abducted to the United States. Under
the UCCJEA, a court is required to decline jurisdiction to make any custody orders
if the child is only present due to “unjustifiable conduct,” such as international child
abduction. In such cases, a court can only exercise temporary emergency
jurisdiction, if the parent who files suit can prove that emergency orders are
necessary to protect the immediate safety of the child. If there is a court in another
country that has proper jurisdiction over the children, the court in the United States
must set a date on which its temporary emergency order expires and it loses
emergency jurisdiction.
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International relocation of children

from Australia

A summary of key principles

e The best interests of the child are the paramount but not the sole consideration: A v A:
Relocation Approach (2000) FLC 93-035 (“Av A”)

e The applicant is not required to demonstrate a “compelling reason” for the relocation: A v A
e The court is required to evaluate each of the proposals advanced by the parties: A v A

e The evaluation of the issue of relocation cannot be separated from the issues of residence
and best interests of the child. There is not a primary issue of with which parent a child
should live and a separate issue of if the relocation should be permitted: A v A

o The competing proposals are to be properly identified and the court is then to weigh the
evidence and submissions as to how each proposal would hold advantages and
disadvantages for the child’s best interests: Av A

e The court is not limited to considering the proposals of the parties. It can consider other
alternatives, subject to the parties being informed and offered an opportunity to respond:
U v U (2002) FLC 93-112 (‘U v U”)

¢ Consideration is also to be given to the respondent’s ability to relocate: U v U

e The applicant’s right to freedom of mobility is a relevant consideration, although the child’s
best interest is the paramount consideration: U v U; and Bolitho & Cohen (2005) FLC 93-224

o [f the applicant’s position is she or he will stay in Australia if not permitted to relocate with the
children, that is not determinative: U v U

e The court must look beyond tactical elements within the approach of either party and
evaluate the proposals: Morrall & Olmos [2017] FamCAFC 2 [43] referring to Payne v Payne
[2001] 2 WLR 1826

e The courtis required to consider if a respondent’s proposals for equal time or substantial and
significant time are reasonably practicable. This includes, for example, consideration of
current and future accommodation and employment opportunities for the applicant: MRR v
GR (2010) FLC 93-424

o Enforceability of parenting orders in an international jurisdiction is an important
consideration: McCall v Clark (2009) FLC 93-405 [11]; Curzon & Curzon [2017] FamCA 575
[32 to 33]

e The Australian Family Law Act aspires for children to benefit from meaningful relationships
with both parents, not optimum relationships: Godfrey & Sanders (2007) FamCA 102;
Curzon & Curzon [2017] FamCA 575
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More information -
How the Family Court of Australia determines relocation cases

Legislation

The Australian Family Law Act 1975 (FLA) is the principal statute in this context.

Applies to all children in Australia — nuptial and ex-nuptial children.

Key terms

” "«

Concepts of “custody”, “access”, “residence” and “contact” are not used in Australia.

Parental responsibility means all the duties, powers, responsibilities and authority which, by
law, parents have in relation to children. (Similar to the concept of "guardianship" in some

jurisdictions.)

A parenting order may provide for:

o The person(s) with whom a child is to live, spend time with and communicate;

o The allocation of parental responsibility for a child, or any other aspect of parental
responsibility;

o Any aspect of the care, welfare or development of a child.

Parental responsibility

In the absence of court orders, parents each have parental responsibility for their children and
can exercise that authority independently from the other parent. This is not changed by
separation, only by the making of court orders.

When making orders in relation to children there is a presumption it is in a child’s best interest for
his or her parents to have equal shared parental responsibility. (The presumption does not
apply in cases of child abuse or family violence or where it is not otherwise in a child’s best
interests.)

Where parents have equal shared parental responsibility there is an obligation for them to
consult and make joint decisions in relation to decisions about major long-term issues for
children. This includes decisions about a child’s name, current and future education, health and
religious and cultural upbringing and also changes to a child’s living arrangements that make
it significantly more difficult for a child to spend time with a parent.

w
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Sections 65Y and 65Z Family Law Act

e It is an offence (punishable by imprisonment) for a party to take or send a child who is the
subject of pending family law court proceedings or of a family law order, outside Australia unless
permitted by a court order or with the authenticated consent of the other party.

Hague Convention on the Civil Aspects of International Child Abduction (1980)

o Australia is a party to the Hague Convention on the Civil Aspects of International Child Abduction
(1980) ("the Child Abduction Convention").

e There is an expectation that children wrongfully removed from Australia by a parent to another
convention country will be returned to Australia under the Child Abduction Convention unless
one of the limited exceptions to mandatory return are established.

Permission of the court is required for international relocation

e If parents do not agree to a child’s relocation overseas, the appropriate course is to apply to the
Family Court of Australia (Australia’s superior family law court) for a parenting order giving
permission for a parent to relocate and live with the child overseas.

Considerations to guide the court

e There is no separate provision for relocation cases in the FLA and there is no presumption for or
against relocation. Relocation cases are to be determined following the same legislative
pathway as all other parenting cases.

e The best interests of the child are the paramount consideration.
o Also relevant are the objects of the FLA, which include:

o Ensuring children have the benefit of both of their parents having a meaningful involvement
in their lives, to the maximum extent consistent with the best interests of a child;

o Protecting children from physical or psychological harm, from being subjected to, or exposed
to, abuse, neglect or family violence;

o Ensuring children receive adequate and proper parenting to help them achieve their full
potential; and

o Ensuring parents fulfil their duties and meet their responsibilities, concerning the care,
welfare and development of their children.

o The principles underlying these objects are that (except when it is or would be contrary to a
child's best interests):

o Children have the right to know and be cared for by both their parents;

o Children have a right to spend time on a regular basis with, and communicate on a regular
basis with, both their parents and other people significant to their care, welfare and
development (such as grandparents and other relatives);

o Parents jointly share duties and responsibilities concerning the care, welfare and
development of their children;

o Parents should agree about the future parenting of their children; and

o Children have a right to enjoy their culture.
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How a court determines what is in a child's best interests?

When deciding whether to make a particular parenting order, in determining the particular child's
best interests the court must consider a range of primary and additional consideration listed in
section 60CC:

The primary considerations are (with greater weight to be given to the second of these
considerations):

. The benefit to the child of having a meaningful relationship with both of the child's parents;
and
. The need to protect the child from physical or psychological harm from being subjected to, or

exposed to, abuse, neglect or family violence.
Additional considerations include:

. Any views expressed by the child and any factors (such as the child's maturity or level of
understanding) the court thinks are relevant to the weight it should give to the child's views;

. The nature of the relationship of the child with each of the child's parents and other persons
(including any grandparent or other relative of the child);

. The extent to which each of the child's parents has:

o Taken, or failed to take the opportunity to participate in making decisions about major
long-term issues in relation to the child; to spend time with the child; and to
communicate with the child; and

o Fulfilled, or failed to fulfil, the parent's obligations to maintain the child. (This may
include, for example, the provision of financial support for a child).

o The likely effect of any changes in the child's circumstances, including the likely effect on the
child of any separation from either of his or her parents;

. The practical difficulty and expense of a child spending time with and communicating with a
parent (for example, the cost of international travel) and whether that difficulty or expense will
substantially affect the child's right to maintain personal relations and direct contact with both
parents on a regular basis;

° The capacity of each of the child's parents to provide for the needs of the child, including
emotional and intellectual needs;

o The maturity, sex, lifestyle and background (including lifestyle, culture and traditions) of the
child and of either of the child's parents, and any other characteristics of the child that the
court thinks are relevant;

. Additional considerations for Aboriginal or Torres Straight Islander children;

. The attitude to the child, and to the responsibilities of parenthood, demonstrated by each of
the child's parents;

o Any family violence involving the child or a member of the child's family, and other
considerations where a family violence order has been made;

o Whether it would be preferable to make the order that would be least likely to lead to the
institution of further proceedings in relation to the child; and

. Any other fact or circumstance that the court thinks is relevant.
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Time to be spent by children with parents

e [If a parenting order provides that a child's parents are to have equal shared parental
responsibility, the court must consider:

o If the child spending equal time with each parent would be in the child's best interests
and reasonably practicable; and

o If not, then whether a child spending substantial and significant time with a parent is in
the child’s best interests and reasonably practicable. (This includes time on weekends,
school days and holidays, times enabling each parent to be involved in the child's daily
routine, and for special occasions and events of significance.)

¢ Ininternational relocation cases, because of Australia’s geographical distance from much of the
world, the Australian court is usually required to consider proposals where neither equal time nor
substantial nor significant time will be practicable and a child may only see one parent during
school holiday periods.

Family report

e Often a court is assisted by an expert "family report" prepared by a family consultant,
psychologist or other social science professional.

e However, a judge is not bound by a recommendation made in a family report nor bound to
accept or reject the whole, or any part of, the evidence of such a witness: U v U

Independent children’s lawyer

e A lawyer may be appointed by the court to represent a child’s interests - an independent
children's lawyer (ICL).

¢ An ICL does not represent the child but rather the child’s interests.

e The ICL’s role includes gathering information and putting evidence before the court, making
submissions in respect of the child’s interests and sometimes speaking with children.

Interim relocation

o Relocation applications are rarely granted on an interim basis, without a full testing of the
evidence.

e Arelocation case may be heard on an expedited basis if there are grounds for urgency.

Common features of relocation cases

e The applicant (most often the mother, being the children’s primary caregiver) seeks to return to
his or her home of origin often for family support; to live overseas with a new spouse or partner;
or for improved employment prospects.

e The applicant feels isolated and unhappy in Australia following separation (commonly
depressed and/or anxious) and feels her/his parenting capacity is compromised and will be
enhanced upon the proposed relocation.

e The applicant has a lack of financial support and employment prospects in Australia.
e Family violence.

e High parental conflict.
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Common features of successful relocation
cases in Australia

Common features where relocation is
refused

Children have established a meaningful
relationship with the other parent; one that
can be sustained long distance.

Young children who would likely have
difficulty maintaining a meaningful relationship
with the other parent long-distance.

Court is satisfied the applicant has the
intention and capacity to promote a
meaningful relationship between the child and
other parent following their relocation.

Applicant parent has not demonstrated (eg.
by past conduct or attitude) she or he will
support a meaningful relationship between the
children and the other parent.

Expert evidence from mental health
professionals about the likely benefits of
relocation to the applicant parent's mental
health and his or her parenting capacity.

Court is not satisfied the applicant parent’s
parenting capacity would improve upon
relocation (eg. the parent may not be happier
upon moving; or may be happier but that is
unlikely to translate to better parenting
capacity).

If the applicant parent’s parenting capacity
does not improve upon relocation, the other
parent will not be readily available to support
the children.

Practical proposals and financial resources to
support regular travel in order for the children
to spend time with the other parent.

Impracticable proposals and a lack of
resources to support the travel required to
maintain relationships between the children
and the other parent and family members.

Mature views expressed by older children
who wish to relocate.

Children’s views are of insufficient maturity or
found to be influenced by the applicant
parent.

Inadequate financial provision in Australia,
including inadequate child support.

Enforceability of Australian orders in the
country to where it is proposed the children
relocate.

Inability to enforce Australian parenting orders
in the country where it is proposed the
children will live.

Recognition, registration of Australian parenting orders overseas

Australian orders may be registered overseas under the FLA with reciprocating jurisdictions
identified in the Family Law Regulations 1984 including New Zealand, Austria, Papua New
Guinea, Switzerland and listed USA states.

The Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-
operation in respect of Parental Responsibility and Measures for the Protection of Children
(1996) (“the Child Protection Convention”) enables advance recognition, registration and
enforcement of parenting orders between member states.
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Judicial discretion
e Evaluating and weighing the above considerations is a matter for judicial discretion.

e ‘A discretionary judgment concerning parenting orders necessarily involves, because of the
focus upon the future, significant elements of value judgments; assumptions; necessarily
uncertain predictions and intuition™ Grella & Jamieson [2017] FamCAFC 21 referring U v U and
CDJ v VAJ (1998) 197 CLR 172

e Courts (including the Full Court hearing appeal cases) often comment that particular relocation
cases are “finely balanced”.

e Because of this discretion and balancing exercise, it is very difficult to predict the outcome of a
relocation case in Australia.
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Snapshot of some recent Family Court of Australia decisions in international relocation cases

Relocation to... | Age of High parental | Family violence Mental health issues | Difficulties with | Shared parental Relocation
children conflict identified or alleged for applicant child support responsibility allowed
identified (depression/ anxiety) ordered
Family Court of Australia — some cases from the second half of 2017
Milburn & Milburn [2017] UK 6&8 ‘/ X x X \/ X
FamCA 490 )
(although risk of
deterioration in father's
mental health in this
case if relocation
allowed)
Cord & Cord (No 2) [2017] | USA 12 & 16 ‘/ \/ ‘/ X \/ X
FamCA 494 .
(already in place by
consent)
Curzon & Curzon [2017] USA 11,12 & X X
Fam CA 575 16 \/ ‘/ ‘/
Reid & Molloy [2017] NZ 58&9 X X
FamCA 760 v v v
Spengler & Thomas [2017] | Country V, 6 X X v X v v
FamCA 747 Europe
Bowen & Short [2017] Canada 7&9 ‘/ ‘/ ‘/ \/ X \/
FamCA 939
Petrov & Rudetsky [2017] Country W 7 v v v v X v
FamCA 947
Pallas & Pallas [2017] Country O 9,13 & v v X v x v
FamCA 867 15

(not identified as
family violence, but
controlling conduct
described)
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Relocation Age of High Family Mental health issues | Difficulties with | Shared parental Relocation Relocation
to... children parental violence for applicant child support responsibility allowed allowed on
conflict identified or (depression/ anxiety) ordered appeal
identified alleged
Full Court of the Family Court (appeal cases) from 2017
Morrall & Olmos Germany 6
[2017] FamCAFC 2 ‘/ x ‘/ ‘/ \/ ‘/ ‘/
Grella & Jamieson Europe 4 v v X (father has had X X X
[2017] FamCAFC 21 substantial
periods of
unemployment,
reliant on social
security
benefits)
Lambton & Lambton UK 3% v X v X v £% x

(No 2) [2017]
FamCAFC 230

Anonymised Australian judgments are available at www.austili.edu.au

LAWYERS

Amanda Humphreys

MST Lawyers, Melbourne, Australia
amanda.humphreys@mst.com.au
www.mst.com.au

IAFL Page 241



mailto:amanda.humphreys@mst.com.au
http://www.mst.com.au/

Dawson | the
Cornwell | family law firm

Should | stay or should | go?

Leave to remove cases in England and Wales

If a parent wants to move permanently to another country with her or his children, that parent
needs the consent of the other parent who holds parental responsibility’ in respect of the
children, or in the absent of consent, an order from the Court where the children are
habitually resident granting permission. To remove a child from the country where he or she
is habitually resident without the consent of the other parent or a Court order is a criminal

offence.

In practice we see these applications mainly from families formed by parents from different
nationalities. Following a separation one of the parents, more often the mother, wishes to

return to the country where she is originally from.
The Law

The Court’s approach to this kind of application has moved from more parent centred, to
more child centred. The Court needs to take into consideration the reasoning behind the
application and the plan for living in the other country proposed by the applicant, but overall

the decision needs to be made based on the child’s welfare.

It was in 2001 when the Court of Appeal heard the case of Payne v Payne’, the case which
established what was referred to as the ‘test’ you had to pass to succeed in an application for
leave to remove a child permanently to another jurisdiction. In Payne, Lord Justice Thorpe

sitting in the Court of Appeal laid down a four-point guide as follows:-

! "Parental responsibility" means all the rights, duties, powers, responsibilities and authority which by law a parent of a child has in relation
to the child and his or her property (section 3(1), Children Act 1989). Both parents have parental responsibility for a child born to them
during the marriage. If they are not married, the mother has parental responsibility for a child born to her, but the father will only have
parental responsibility for that child if he is registered as the child's father (section 4(1)( a), Children Act). If he is not registered, he does
not have parental responsibility but can acquire it by entering into a parental responsibility agreement with the mother (section 4(1)(b) ,
Children Act) or obtaining a parental responsibility order (section 4(1)(c), Children Act). If the parents are unmarried at the time of the

child's birth but subsequently marry, the father will acquire parental responsibility by the marriage.

2 Payne v Payne [2001] EWCA Civ 166
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1. Is the application genuine or motivated by a desire to exclude the other parent from

the child’s life?

2. Is the proposal practical both financially and in terms of educational and health

provision for the child?

3. What would be the impact on the parent if their application for leave to remove was

refused?

4. What would be the impact on the other parents and their child’s relationship with

them if the application for leave to remove was granted?”

This test looked at the motivation of the parent making the application and the impact on that
parent if the application was refused. It also considered the impact of the relationship

between the ‘staying behind’ parent and the child if the application was granted.

It was in 2011 when the court moved away from Payne in the case, MK v CK’, finding that
the only principle to be applied when determining an application to remove a child
permanently from the jurisdiction was that the welfare of the child was paramount and
overbore all other considerations. The court held that the Payne factors should be applied

only as guidance in determining the welfare paramountcy.

Further, what has become the leading authority on the question of international relocation, the
case of K v K* (Relocation: Shared Care Arrangement) [2011] EWCA Civ 793, emphasised
that the only principle to be applied when determining an application to remove a child

permanently from the jurisdiction is that the welfare of the child is paramount.
K v K considers at length the status of the guidance given by Thorpe LJ in Payne v Payne:

“(a)Pose the question: is the mother's application genuine in the sense that it is not motivated
by some selfish desire to exclude the father from the child's life? Then ask is the mother's
application realistic, by which I mean founded on practical proposals both well researched

and investigated? If the application fails either of these tests refusal will inevitably follow.

3 MK v CK [2011] EWCA Civ 793

* Kv K (Relocation: Shared Care Arrangement) [2011] EWCA Civ 793

Carolina Marin Pedrefio
cmp@dawsoncornwell.com

IAFL Page 243




Dawson | the
Cornwell | family law firm

(b)If however the application passes these tests then there must be a careful appraisal of the
father's opposition: is it motivated by genuine concern for the future of the child's welfare or
is it driven by some ulterior motive? What would be the extent of the detriment to him and his
future relationship with the child were the application granted? To what extent would that be

offset by extension of the child's relationships with the maternal family and homeland?

(c)What would be the impact on the mother, either as the single parent or as a new wife, of a

2

refusal of her realistic proposal?...

Although the Court of Appeal emphasised that this guidance must not take priority over the
statutory principle that the child’s welfare was paramount, it concluded that guidance which
directed the exercise of the welfare discretion remained valuable in so far as helping the court
to identify which factors are likely to be the most important and the weight which should
generally be attached to them. Such guidance should be heeded by the court, but not be
applied rigidly as if it contained principles from which no departure was permitted [ref.
paragraph 86 of the judgment of Moore-Bick LJ, and paragraph 142 of the judgment of Black
LJ].

As summarised by Black LJ at paragraph 144: “Payne v Payne therefore identifies a number
of factors which will or may be relevant in a relocation case, explains their importance to the
welfare of the child, and suggests helpful disciplines to ensure that the proper matters are

’

considered in reaching a decision, but it does not dictate the outcome of the case.’

The Court of Appeal undertook a further review of the leading authorities in Re F' (4 Child)
(International Relocation Cases) [2015] EWCA Civ 88. The Court emphasised the need for a
‘holistic’ approach to the welfare analysis, “in which each and every relevant factor relating
to a child’s welfare is weighed, one against the other, to determine which of a range of
options best meets the requirement to afford paramount consideration to the welfare of the

child” [per McFarlane LJ at paragraph 48].

The Court also concluded that “... a step as significant as the relocation of a child to a
foreign jurisdiction where the possibility of a fundamental interference with the relationship
between one parent and a child is envisaged requires that the parents’ plan be scrutinised
and evaluated by reference to the proportionality of the same” [per Ryder L] at paragraph
31].
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Lord Justice Ryder made it plain that under the statute at s.1(4) Children Act 1989,
consideration of the welfare checklist is not obligatory in relocation cases, however case law
commends its use. An "holistic evaluative analysis" is the appropriate approach to be taken in

relocation cases. He set out:

“The judicial task is to evaluate all the options, undertaking a global, holistic and . . . multi-
faceted evaluation of the child's welfare which takes into account all the negatives and the

’

positives, all the pros and cons, of each option.’

[30] That approach is no more than a reiteration of good practice. Where there is more than
one proposal before the court, a welfare analysis of each proposal will be necessary. That is
neither a new approach nor is it an option. A welfare analysis is a requirement in any
decision about a child's upbringing. The sophistication of that analysis will depend on the
facts of the case. Each realistic option for the welfare of a child should be validly considered
on its own internal merits (ie an analysis of the welfare factors relating to each option should
be undertaken). That prevents one option (often in a relocation case the proposals from the
absent or “left behind” parent) from being sidelined in a linear analysis. Not only is it
necessary to consider both parents' proposals on their own merits and by reference to what
the child has to say but it is also necessary to consider the options side by side in a
comparative evaluation. A proposal that may have some but no particular merit on its own

may still be better than the only other alternative which is worse.

In an assenting Judgment Christopher Clarke LJ commented in one helpful paragraph:

“I agree. Reduced to the barest essentials the guiding principles and precepts are as follows.
The welfare of the child is the paramount consideration. That is the only true principle. In
deciding, in a case such as this, where a child should be located it is necessary for the court
to consider the proposals both of the father and of the mother in the light of, inter alia, the
welfare check list (whether because it is compulsorily applicable or because it is a useful
guide) and having regard to the interests of the parties, and most important of all, of the
child. Such consideration needs to be directed at each of the proposals taken as a whole. The
court also needs to compare the rival proposals against each other since a proposal, or a
feature of a proposal, which may seem inappropriate, looked at on its own, may take on a

different complexion when weighed against the alternative, and vice versa. [45]

Carolina Marin Pedrefio
cmp@dawsoncornwell.com

IAFL Page 245




Dawson | the
Cornwell | family law firm

Ryder LJ made it plain that the decision in Payne was nuanced, and the questions at
paragraph [40] were always intended to be part of a welfare analysis and were not intended to
be elevated into principles or presumptions. It should be read in the context of K v K and Re

F;

“Selective or partial legal citation from Payne without any wider legal analysis is likely to be
regarded as an error of law. In particular, a judgment that not only focuses solely on Payne,
but also compounds that error by only referring to the four point “discipline” set out by
Thorpe LJ at para 40 of his judgment in Payne is likely to be wholly wrong. There are no
quick fixes to be had in these important and complicated cases, the para 40 “discipline” in
Payne may, or may not, be of assistance to a judge on the facts of any particular case
(whether there is a “primary carer” or not) in marshalling his or her analysis of the evidence

)

prior to the all important analysis of the child's welfare.’

And that:

“Finally, international relocation cases, where the possibility of a fundamental interference
with the relationship between one parent and a child is envisaged, require that the parents’
plans be scrutinised and evaluated by reference to the proportionality of the same when

weighed against the parties' article 8 rights”.

It is clear from considering all these cases that there some essential propositions. The welfare
of the child remains the court’s paramount consideration, as per s1(1) of the Children Act

1989.

In considering the child’s welfare, that should be done by way of reference to the welfare
checklist set out in s1(3) of the Children Act 1989. Further the court should not categorise

cases in accordance with the concepts of primary or shared care.

It is noted that the question of whether or not a proportionality evaluation is required in every
relocation case was subsequently considered by the Court of Appeal in Re C (Internal
Relocation) [2015] EWCA Civ 1305. Black LJ expressed the view that because many

relocation cases involve the interference with one party’s Article 8 rights’, whichever

Article 8 of the European Convention on Human Rights provides a right to respect for one's "private and family life, his home and
his correspondence", subject to certain restrictions that are "in accordance with law" and "necessary in a democratic society".
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decision is made, it was not easy to see how a proportionality evaluation “could be made to
work in practical, real life terms” [paragraph 61]. Instead, she endorsed an approach in line
with ECtHR jurisprudence, that the court should strike a fair balance between the interests of
the child and those of the parent, and that if those interests conflicted, the best interest of the
child dictates the outcome [paragraph 59 and 60].

Procedure

The parent who wishes to relocate, in the absence of consent from the other parent with
parental responsibility, could make an application under the Children Act 1989 for

permission to relocate to a particular jurisdiction.

The parent who wishes to relocate must attend a mediation information and assessment
meeting known as MIAM with a mediator before an application is issued. The mediator
would explore whether mediation can assist the parents to reach an agreement about the
future arrangements of their children. If the parents do not wish to mediate or mediation is
concluded because no agreement can be reached, the parent can proceed with an application

for either:

- Leave to remove under section 13(1)(b) on Form C2 (with Form C1A if required) when
there is an existing Child Arrangements order, or

- a specific issue order or a child arrangements order with permission under section 8 on
Form C100 (with Form CIA if required) when there is not an existing Child Arrangements

order.

The application will usually be listed for a first hearing dispute resolution appointment
(FHDRA) around five to six weeks from the date of the application is issued. Both parties
will be required to attend this hearing. Prior to the hearing, safeguarding checks will be
carried out by CAFCASS®. At the hearing, a CAFCASS officer should be present to speak to

the parents, and the Judge should try to assist the parents to reach an agreement.

The Judge will make directions for the filing and serving of:

e The Children and Family Court Advisory and Support Service
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- A welfare report to be prepared by a CAFCASS officer or Independent Social Worker.

- Statements from the parents and any witnesses.
The Judge will list a Dispute Resolution Appointment and the final hearing.

The Dispute Resolution Appointment will be listed for after the welfare report has been filed.
If the report is prepared by CAFCASS it could take up to 12 to 16 weeks. This hearing is an
opportunity to the parties to consider whether an agreement can be reached having taken into

account the recommendations made in the welfare report.

The final hearing would normally be listed for at least two days, depending on whether any of
the parties would need an interpreter. The parties and the author of the welfare report would

give oral evidence.

This application is issued in the Family Court where the child subject of the application
resides, however if the proposed country where the applicant wishes to relocate is a non
signatory country of the Hague 1980 Convention, the application can be issued in the High
Court or it would be transferred to the High Court in the FDRH.

Overall an application for leave to remove a child from the jurisdiction would be determined

within 6 to 7 months of the application being issued by the Court.

Carolina Marin Pedreiio
Dawson Cornwell Solicitors
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Overview of the substantive and procedural laws in Singapore

governing international relocation of children

Substantive laws

In answering the question of under what circumstances a parent should be allowed to relocate
internationally with his/her children, the Singapore courts have constantly reiterated that their
paramount consideration is the welfare of the children involved. However, different cases
have taken different approaches in the practical outworking of this paramount consideration.
Over the years, the cases in Singapore have highlighted a clear swing of the pendulum from a
pro-relocation stance to one that was reserved and almost conservative towards relocation

applications. In recent months however, the courts have seemingly adopted a softer stance.

Pro-Relocation: Reasonableness of Application to Relocate

In the earlier years, Singapore courts adopted a stance that was highly accommodating of
relocation applications as the Courts’ primary concern was the reasonableness of the
application to relocate. In fact, in Re C (an infant),' the Singapore Court of Appeal held
that the reasonableness of the party having custody to want to take the child out of the
jurisdiction would be determinative in the question of whether a relocation application should
be granted. While the Court did qualify that statement by saying that the paramount
consideration will be the welfare of the child, it also stated that as long as the application was
not unreasonable or in bad faith, the application should only be denied if the interests of the
child would be compromised. As a result there seemed to exist a presumption in favour of
granting a relocation application, only to be rebutted by the argument of the welfare of the

child.

' [2003] 1 SLR(R) 502
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Thus, the Courts gave heavy weight to the primary caregiver’s reasons for relocation. In fact,
in AZB v AYZ,” the Singapore High Court held that since the long-term interests of the child
are so inextricably intertwined with the emotional and psychological well-being of the
primary caregiver, the Court will give considerable weight to the primary caregiver’s

application to relocate as long as it is reasonable and not made in bad faith.’

Reservation towards Relocation: Loss of relationship with non-relocating parent

However, there was a change in tide heralded by the 2015 Singapore Court of Appeal case of
BNS v BNT* and the case of TAA v TAB,” where the courts made a conscientious move
away from placing importance on the primary caregiver’s reasons for relocation and moved
towards placing heavy importance on the loss of the relationship of the children with the non-
relocating parent instead. In TAA v TAB, Ong JC expressly held that “BNT v BNS serves as
an important reminder not to focus on the reasonable wishes of the primary carer to the extent
that there is practically a presumption in favour of relocation once it is found that the primary

.. . 6
carer’s decision is not unreasonable”.

In the seminal Court of Appeal decision of BNS v BNT, upon the parties’ divorce, the mother
asked for permission to relocate to Canada, the parties’ native country. The application was
granted by the District Judge but subsequently the High Court allowed the father’s appeal
against the District Judge’s decision. This was affirmed by the Court of Appeal. In arriving at

its decision, the Court stated that the relocating parent’s wish to relocate would only be

relevant insofar as he or she would transfer insecurity and negative feelings to the children.’

It placed primary importance on the child’s loss of relationship with the left-behind parent

[2012] SGHC 108

At [20]

*[2015] SGCA 23

°[2015] 3 SLR 973

® TAA v TAB [2015] 2 SLR 879 at [9]
7 At [20]
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and stated that a strong bond between the non-custodial parent and the child would weigh in
strongly against relocation. On the facts, given that the father had actively tried to be
involved in his children’s lives and they had a good and close relationship, the Court denied
the relocation application. The Court also found that it was not realistic to expect the father
to seamlessly relocate back to Canada as he had been practising in Singapore as a corporate
lawyer for more than a decade, and had thus acquired a depth of regional expertise not readily

transferable to his home country.

Similarly, in TAA v TAB, which concerned a Singaporean father’s application to relocate to
Spain with his 3 children, the Court stated the importance of giving weight to the loss of the
child’s relationship with the left-behind parent. This was a case where the father who had
sole custody, care and control of the children had remarried a Spanish wife and desired to
relocate with his children to Spain. While the Court did mention that consideration must be
given to the genuine difficulties of the parent wishing to relocate and the Court ought to
balance the wishes of the custodial parent to relocate with the need for the children to benefit
from the presence of both parents in their lives, ultimately the importance of preserving the
bond with the left-behind parent trumped over all other considerations. As a result, even
though the non-relocating mother in TAA did not have a pre-existing good relationship with
their children, the Court was of the view that the parent was actively trying to rebuild her
relationship with the children and thus denied the relocation application by the father of the
children.® Another factor that weighed heavily against relocation was the Court’s finding that
relocation would be incompatible with the children’s interests as they would have been
uprooted from their very stable living and education arrangements in Singapore for a possibly
non-permanent relocation to Spain, which was an unfamiliar environment to the young

children.

® TAA v TAB [2015] 2 SLR 879
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Post BNS and TAA, it appeared that the Singapore courts took a stance almost diametrically
opposed to granting relocation applications. In TAT v TAU,’ the Court cited BNS and TAA
about the importance of taking into account the bond with the left-behind parent and then
held that since the father loved the child and wants the best for her, relocation will affect the

relationship and thus should not be granted. "

Similarly, in TEU v TEV," the Court was faced with an application by the mother to
relocate with her child to Germany as she had lost her job in Singapore and had been offered
a new position in Frankfurt by her employers. In support of her application, the mother
adduced evidence of how her parents could care for the child in Germany, how the working
hours in Germany are shorter and thus she would be able to spend more time with the child
and how the child would benefit from free education and healthcare in Germany. In refusing
her application, the Court stated that the mother had not proven that she had exhausted all
avenues to stay in Singapore as she had not shown evidence of attempting to look for a job in
Singapore. Furthermore, the Court was of the view that based on her income, the mother
would be able to finance the child’s education and healthcare. However, in this regard, the
Court did not give sufficient heed to the fact that the mother had lost her job in Singapore and
that one of the primary reasons of her seeking to relocate was to finance hers and her child’s

lives.

In placing great emphasis on the potential loss of the child’s relationship with the non-
relocating parent even where the bond between the non-relocating parent and the child was
one that was only fledgling, it resulted in a situation where trailing spouses, most often
women, were stuck in a country far away from home following the breakdown of their

marriage simply to facilitate access. In most cases, the primary motivation behind a mother’s

% [2015] SGFC 19
19 At 48]
1 [2016] SGFC 33
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desire to relocate is to move back to her home country and receive support from her friends
and family following the breakdown of her marriage or to move to a country where she
would be able to restart the career that she had put on hold in order to follow her husband
overseas and support his career aspirations. However, the state of law following BNS

unfortunately did not accord much support for such women.

Softening of Stance Towards Relocation?

Surprisingly, the Singapore High Court case of UFZ v UFY [2018] SGHCF highlights a
relaxation of the strictness with which relocation applications have been treated. In this case,
Debbie Ong J allowed the relocation to the UK of three children aged 9, 11 and 14, who had
become Singapore citizens and who had spent either all, or the majority of their lives in
Singapore. This was so even though allowing a relocation meant that the children would be
uprooted from their familiar and settled way of life in Singapore. In arriving at her decision,
Justice Ong rationalised how while the children may have to transition back to life in the UK,
the transition would be made easier by their maternal family in the UK. Notably, the Judge
also interviewed the children and found that they had “expressed a strong desire” to return to

the UK, which arguably helped to tilt the balance in favour of relocation.

The court’s apparent softening of stance towards relocation should however not be construed
as one that is necessarily inclined towards relocation, and it has to be borne in mind that the
child’s welfare remains the paramount consideration of the court. Following UFZ v UFY, a
subsequent case of UKZ v ULA [2018] SGFC 32 saw a Singaporean mother’s application to
relocate to London with her son being dismissed. The Court found that the mother’s desire
for relocation stemmed primarily, if not solely, from her professional ambition and that there
was no indication that a move to London would promote the child’s best interests. The

mother also did not satisfy the court with an adequate parenting plan for the child including
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setting out the support that would be available for the child in London, and the real risk of

loss of relationship between the child and his father was a red flag for the Court.

Nonetheless, what has certainly been instructive from the recent cases before the Singapore
courts is a surfacing of factors that may be considered by the court in determining a

relocation application, which include:

e The children’s wishes regarding relocation, where this is available;

e Reasonable wishes of the primary caregiver (assuming for these purposes that the

primary caregiver is the parent applying for relocation with the children);

e Possibility of settledness and kinship support for the children in the country of

relocation;

e Strength of existing relationship between left behind parent and children;

e Whether there is a real option for the parent who is opposing the relocation

application (for these purposes, the parent shall hereinafter be referred to as the “left

behind parent”) to also relocate to the same country; and

e If the left behind parent does not relocate, whether there is a real option for him / her

to meet the children relatively frequently — including the left behind parent’s means to

travel & access arrangements that are in place.
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Procedural laws

An application for international relocation can either be made as part of the ancillary relief in
ongoing divorce proceedings or if there are no such proceedings or parties are not married, as

an application under either the Women’s Charter or the Guardianship of Infants Act.

Application under the Women’s Charter

Under Section 126(3) and (4) of the Singapore Women’s Charter, if there is an order for
custody and or care and control in force, an application can be made for leave to be granted
for the relocating parent to take the child, who is the subject of the order, out of Singapore for

a period of one month or more.

126.— (3) Despite subsections (1) and (24), where an order for custody, or an order for care
and control, is in force, a person must not take the child who is the subject of the
order out of Singapore, except with the written consent of both parents or the

leave of the court.

(4) Subsection (3) does not prevent the taking out of Singapore for a period of less
than one month of the child by the person given custody, or care and control, of
the child or by any other person who has the written consent of the person given

custody, or care and control, of the child to take the child out of Singapore.

Application under the Guardianship of Infants Act

If there is no order for custody and or care and control in force, an application would have to
be made under sections 3 & 5 of the GIA for leave for a relocating parent to relocate with his

or her child.
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The Family Justice Courts have jurisdiction to hear such applications for relocation under
section 5 of the GIA even if there are no existing orders on custody and or care and control in
force for the children. The paramount consideration of the court will be the welfare of the
child (as it is enjoined to do under section 3 of the GIA), and the relocating parent can also

apply for the non-relocating parent’s access to the child to be dealt with.

Sections 3 & 5 GIA

Welfare of infant to be paramount consideration

3. Where in any proceedings before any court the custody or upbringing of an infant or the
administration of any property belonging to or held in trust for an infant or the application of
the income thereof is in question, the court, in deciding that question, shall regard the
welfare of the infant as the first and paramount consideration and save in so far as such
welfare otherwise requires the father of an infant shall not be deemed to have any right
superior to that of the mother in respect of such custody, administration or application nor

shall the mother be deemed to have any claim superior to that of the father.

5. The court may, upon the application of either parent or of any guardian appointed under
this Act, make orders as it may think fit regarding the custody of such infant, the right of
access thereto and the payment of any sum towards the maintenance of the infant and may
alter, vary or discharge such order on the application of either parent or of any guardian

appointed under this Act.

In the event that a child is removed without leave of court or the other parent’s consent, then
the abducting parent could well commence an application for child abduction under the

International Child Abduction Act (Cap 143C) (ICAA).
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Conclusion

The recent trend in case law on relocation in Singapore is some indication that the Singapore
Courts, rather than swinging between two extremes of either giving substantial weight to the
wishes of the parent seeking to relocate or giving substantial weight to the bond between the
children and the parent left behind, are adopting a more nuanced and balanced approach that
holistically considers and weighs the interests of all the parties involved. The assessment of
whether relocation is in the welfare of the children is an intensely fact-centric exercise and no
one factor should trump the others, whether it be the reasonable wishes of the primary

caregiver or the potential loss of relationship between the child and the left behind parent.

POONAM MIRCHANDANI [MS]
M/S MIRCHANDANI & PARTNERS
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Matrimonial Law in Israel: A Tale of Two Courts

The Israeli legal system, as it pertains to matrimonial matters, is unique among
democratic countries based on the rule of law. While counting itself among those
jurisdictions with an enlightened approach to the rights of women and same sex couples,
it simultaneously preserves an antiquated religion based approach to matters involving
marriage and divorce. Matters of personal status are determined by the recognized
religious community into which the individual is born, even if he or she is a sworn atheist.

The creation of a dual system of civil and religious courts is based on legislation enacted
during the time of British Mandatory Rule. Article 51 of the Mandatory Period Order in
Council grants religious courts of certain designated communities' jurisdiction over family
law matters. Due to Israel's fractured political system, the relatively small religious parties
have been able to preserve this system whereby religious laws determine matters of
personal status.

As a result, there is no provision for civil marriage in Israel. All marriages must be
performed by an authorized religious functionary. For those who are not recognized as
belonging to any of the designated religious communities, there is simply no possibility for
them to marry in Israel. Similarly, as the various religious institutions do not recognize
marriage between its members and those of another faith, there is no religious inter-
marriage in Israel.

Those caught in this legal no-man's land, along with the growing number of secular
Israelis who refuse to enter into matrimony through the gates of religious coercion, have
created a booming marriage tourism industry for Cypress. Due to the rulings of the Israeli
Supreme Court, marriages performed abroad that are recognized by the law of the state
where the ceremony took place, must be recognized by the Interior Ministry as a legal
marriage. However, the registration by the civil authorities in Israel of a marriage
performed abroad does not obligate the religious authorities. Thus, Israeli couples who are
legally recognized as married in the Population Registry, can request and receive
permission from the religious courts to marry a different spouse without the inconvenience
of a divorce. As the religious courts view the civil marriage as void ab initio, the parties to
that union are not considered to be married under their laws.

This leads to some excruciating legal consequences. Although the spouse who has been
legally married in the religious court without the benefit of a divorce from his or her civil
law spouse may have acted in good faith according to the applicable personal status law,
the second marriage still constitutes bigamy under the laws of Israel. Aside from the
obvious criminal offense, this situation can create a myriad of legal headaches, both in
divorce and estate proceedings.

The granting of a divorce decree is within the exclusive jurisdiction of the religious courts.
As the overwhelming majority of Israel is either Jewish or Muslim, the primary religious
courts are the Rabbinical Courts and the Sharia Courts. Those who are appointed as
judges in these courts have been certified by their respective religious institutions as
qualified to issue religious rulings, but with rare exception, are not graduates of a law
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school. The granting of a divorce decree is within the exclusive jurisdiction of religious
courts for those who are considered a member of one of the designated religious
communities. However, unlike those who wish to enter the halls of matrimony, those who
are not a member of one of the designated religious communities do not need to make a
trip abroad in order to divorce. Israeli law grants jurisdiction to the Family Courts to issue
a decree of divorce for those who have no religious legal recourse in Israel.

There is a common misconception that because divorce in Israel is declared by a religious
court, divorced couples need to go through a civil divorce as well if they relocate abroad
and wish to remarry. Religious divorce decrees in Israel are recognized by the state, as
that is the only kind of divorce decree available. Therefore, a couple divorced in Israel is
divorced anywhere in the world as their marital status is determined by the laws of their
domicile at the time of the divorce.

Aside from the actual divorce decree, all related issues, including child custody, spousal
and child support and distribution of marital assets, are within the concurrent jurisdiction
of the religious and Family Courts. Jurisdiction is determined by the first in time rule. The
court in which the initial proceeding is filed becomes the court of jurisdiction. This creates
a veritable nightmare for those contemplating divorce, while keeping lawyers constantly
on their toes, less they come in second place in the race to the court house. A recent
Supreme Court ruling has further defined this footrace to be not just one of days or even
hours, but of minutes. By filing with the Family Court 15 minutes before the other party
did the same in the Rabbinical Court, the attorney who initiated the action first secured
jurisdiction in all related matters in the forum of his choosing.

In general, religious courts tend to be more favorable to the husband while the civil courts
are more responsive to the claims of the wife. There are circumstances, however, where
the wife will choose to litigate the Rabbinical Court, for instance where the majority of the
assets are registered in her name alone. Both the Sharia and Rabbinical Courts have their
own rules of procedure and distinct laws. In addition, they both have an appellate system
with their own high courts. These supreme religious courts are the final interpreter of the
religious laws and there is no appeal from them.

However, the Supreme Court of Israel, in its capacity as a court of equity, does have
oversight of any rulings issued by a religious court where there is a claim that the religious
court has exceeded its jurisdiction or violated a fundamental right of due process. Using a
very broad interpretation of its capacity, the Supreme Court has significantly limited the
ability of the religious courts to divert from the fundamental principles of Israeli civil law.

As an example, the Supreme Court has created an entire body of jurisprudence regarding
the issue of obtaining jurisdiction, a key component in the struggle between the family
and religious courts. The Court has ruled that if the husband has filed for divorce in the
Rabbinical Court prior to the filing of the wife in the Family Court, not all divorce related
issues will necessarily be within the jurisdiction of the religious court.

First, the court will examine whether the petition for divorce was made in good faith or

simply as a tactic to prevent the wife from securing the jurisdiction of the Family Court. It
has been held that a husband who filed for divorce first in the Rabbinical Court but did not
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serve his wife until several months later when she opened a file in the Family Court, did
not actually seek a divorce but rather a tactical advantage. As a consequence, it was held
that the Family Court had jurisdiction even though the husband's petition was first in time.

Second, there must be a specific request to litigate the related issues, such as division of
assets, in the divorce proceeding. If the divorce petition does not request that the
religious court determine, for example, the division of assets within the divorce
proceeding, then that issue can be litigated by the Family Court, even though that
proceeding was commenced at a later date. Third, even if the husband has specifically
asked the religious court to determine the division of assets in the divorce proceeding, but
has not done so in good faith, the court will still not recognize the first in time rule
regarding jurisdiction. Not citing all of the assets in his possession has been held to be a
lack of good faith by the husband for purposes of jurisdiction.

It is agreed by those in both the religious and civil courts, as well the legal community,
that the present system encourages litigation, is cumbersome and wasteful and most of
all, discourages parties from seeking a peaceful solution to their marital problems. Some
recent changes in the law have reduced some of this jurisdictional nightmare, but despite
efforts of the legal community, no solution is in sight.

Edwin Freedman
Law Offices of Edwin Freedman
Tel Aviv, Israel

215\1\707
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