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Prenuptial and 
Postnuptial 

Agreements in 
Connecticut

Presented by: Jill H. Blomberg, Esq.
Partner 
Schoonmaker, George, Colin & Blomberg PC, Old Greenwich, CT

First Steps

 Initial client meeting 

 3 month rule 

 Wedding date

 Terms of agreement

 Recommending a lawyer on the other side 

Schoonmaker, George, Colin & Blomberg PC, Old Greenwich, CT

Due Diligence

 Keep communications in writing 

 Discovery 

 Informal

 Cover letters to keep record of sending 

 If representing monied spouse: create binders of documents

 If representing non-monied spouse: request documentation to support 
financial disclosure

 Appraisals – real property or businesses 

Schoonmaker, George, Colin & Blomberg PC, Old Greenwich, CT
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Drafting the Agreement: 
Example of Whereas Clauses

Schoonmaker, George, Colin & Blomberg PC, Old Greenwich, CT

 WHEREAS, Harry and Meghan intend to marry in the near future, and in contemplation of such marriage wish to fix and 
determine the rights and claims that will accrue to each of them in the income and property of the other by reason of 
their marriage and to accept the provisions of this Agreement in full discharge and satisfaction of such rights which 
otherwise each might have, in the event their marriage ends in divorce, dissolution of marriage, annulment or judgment of 
legal separation or as the result of the death of one of them; and

 WHEREAS, each of the parties presently has his or her own Separate Property which he or she acquired prior to their 
contemplated marriage without contribution of the other party; and

 WHEREAS, Meghan has been married before, and has no children from the prior marriage;

 WHEREAS, each desires to keep all of his or her own Separate Property income and property and appreciation thereof, 
whether now owned or hereafter acquired, free from any claim of the other by virtue of their forthcoming marriage, 
except as otherwise herein provided; and

 WHEREAS, the parties expressly acknowledge that this Agreement is not entered into for the purpose of facilitating a 
separation or dissolution of marriage, but is entered into for the sole purpose of setting their property affairs and support
rights.  The parties further acknowledge that this Agreement is conducive to the welfare of the parties and the best 
purpose of the marriage relationship, and is entered into to prevent strife, and to settle questions of marital rights and 
property, thus removing a frequent cause of family dispute, and to secure peace and enhance the prospects for marital 
harmony; and

 WHEREAS, each party has been fully informed of the advisability of being represented by separate independent legal 
counsel regarding his or her rights, liabilities and obligations hereunder and have retained counsel of his or her own 
selection; and

 WHEREAS, each party enters into this Agreement with full knowledge of the extent and approximate value of all the 
property and income of the other, as presented in Meghan's statement of income, assets, and liabilities attached as 
Schedule A and in Harry's statement of income, assets, and liabilities attached as Schedule B, and of all the rights and 
privileges in and to such property and income which would be conferred by law upon each in the property and income of 
the other by virtue of the consummation of the proposed marriage; and

 WHEREAS, the parties are unwilling to enter into their contemplated marriage unless provisions as set forth herein can be 
made for financial arrangements in the event of a future judgment of legal separation, dissolution of marriage, divorce, 
annulment, or death of one of the parties; and

 WHEREAS, the parties are desirous of making financial arrangements in the event of a future death, divorce, dissolution of 
marriage, annulment, or judgment of legal separation, which arrangements they desire to provide for by choice and 
agreement, and not as a matter of law, statute or otherwise.

Drafting the Agreement: 
Main Provisions

 Separate Property 

 Marital Property 

 Capital improvements to marital property 

 Definition of Termination of the Marriage

 Distribution of Property On Termination of the Marriage

 Spousal Support/Alimony

 Debts and Liabilities

 Pension and Retirement Plans  

 Estate and Death 

 Counsel Fees

 Medical Insurance/COBRA Costs

Schoonmaker, George, Colin & Blomberg PC, Old Greenwich, CT

Drafting the Agreement: Example 
of Separate Property Clause
 A party’s “Separate Property,” as that term is used in this Agreement, is the following:

 Except as otherwise specifically set forth in this Agreement, all property now owned or acquired either directly or indirectly by 
the party up to the Date of Marriage, except that property acquired jointly by Meghan and Harry;

 All property listed on that party’s statement of income, assets, and liabilities, except that property held in joint name or 
acquired jointly by Meghan and Harry;

 All income (whether earned or unearned and whether due to either party’s, both parties’ or neither party’s efforts), rents, 
proceeds and profits derived from the party’s Separate Property;

 All inheritances received by a party;

 Interests in trusts whether now owned or acquired after the execution of this Agreement, and any distributions of income 
and/or principal received as a result of such interest;

 All increments and appreciation in value of the party’s Separate Property;

 All gifts received by a party;

 All property acquired in exchange for such property and income identified in this Paragraph 2.1, the proceeds of sale thereof
and property acquired with such proceeds or with other Separate Property;

 Any and all retirement accounts and/or pension plans listed on the parties’ financial statements, subject to Article IX.

 Any increase in value, appreciation, or income from Separate Property shall remain Separate Property.

 Harry expressly agrees that any and all business interests that Meghan acquires using her Separate Property shall remain 
her Separate Property.  Harry hereby renounces, disclaims and releases and covenants to renounce, disclaim and 
release any and all claims to, interest in, or share of any such business interest.  This paragraph shall remain in effect 
regardless of whether or not Meghan and/or Harry is ever employed by, or works in any capacity for, any business in 
which Meghan holds an interest.

 Meghan expressly agrees that any and all business interests that Harry acquires using his Separate Property shall remain 
his Separate Property.  Meghan hereby renounces, disclaims and releases and covenants to renounce, disclaim and 
release any and all claims to, interest in, or share of any such business interest.  This paragraph shall remain in effect 
regardless of whether or not Harry and/or Meghan is ever employed by, or works in any capacity for, any business in 
which Harry holds an interest. 

 In the event that Husband acquires a monetary interest in an asset owned by Wife, then at the time of  an annulment, 
legal separation, or dissolution of marriage, the parties shall divide such asset on a pro-rata basis.

Schoonmaker, George, Colin & Blomberg PC, Old Greenwich, CT
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Drafting the Agreement: Example 
of Separate Property Clause
 Meghan hereby agrees that under no circumstances shall Harry’s Separate Property be considered marital property or 

otherwise be subject to any claims or rights of Meghan but shall remain the Separate Property of Harry in the event of the 
separation or divorce of the parties, notwithstanding any contrary provision of the law of any Jurisdiction. 

 Meghan hereby waives, renounces and releases any and all rights which she may have under the laws of any Jurisdiction to 
Harry’s Separate Property in the event of the separation or divorce of the parties, including, without limitation, rights to 
marital property, a distributive share, community property, quasi-community property, maintenance, alimony, support, 
curtesy, dower, exempt property, homestead property, statutory right of election or any other rights, whether they be vested,
contingent or inchoate.

 Harry hereby agrees that under no circumstances shall Meghan’s Separate Property be considered marital property or 
otherwise be subject to any claims or rights of Harry but shall remain the Separate Property of Meghan in the event of the 
separation or divorce of the parties, notwithstanding any contrary provision of the law of any Jurisdiction.

 Harry hereby waives, renounces and releases any and all rights which he may have under the laws of any Jurisdiction to 
Meghan’s Separate Property in the event of the separation or divorce of the parties, including, without limitation, rights to
marital property, a distributive share, community property, quasi-community property, maintenance, alimony, support, 
curtesy, dower, exempt property, homestead property, statutory right of election or any other rights, whether they be vested,
contingent or inchoate.

 Each party acknowledges that none of the property titled in the name of the other party’s sole name shall be deemed to be 
“marital property,” whether acquired before or during the marriage. 

 Each party shall during his or her lifetime keep and retain sole ownership, enjoyment, management, control and power of 
transfer and disposal of all Separate Property of every kind and nature whatsoever, now owned or hereafter acquired by such 
party in the party's name alone either prior to or during the marriage and all increases and appreciation thereto, free and clear 
of any interest, rights, or claims of the other.

 Notwithstanding the provisions of this Agreement, both parties shall have the right to voluntarily transfer or convey to the 
other, in any amount, any property or interest therein which may be lawfully transferred during her or his lifetime or by Will or 
otherwise upon death.  Neither party intends by this Agreement to limit or restrict in any way the right and power to receive
any such transfer or conveyance from the other.  The provisions of this paragraph 2.11 shall not be construed as a promise or
representation that any gift, bequest or devise shall be made by either party.  No such gift, devise, bequest, appointment, or 
joint acquisition shall be deemed to modify, abridge, or affect this Agreement, or be construed as a waiver, release or 
extinguishment of any right or rights of either of the parties to this Agreement.

 If either party makes any contribution whatsoever to the other party’s Separate Property, whether such contributions be to the 
acquisition or maintenance of the other party’s Separate Property, or whether such contributions be direct or indirect, or 
cause the other party’s Separate Property to increase or appreciate in value, such contributions shall not change the character 
of property as Separate Property or convert it to Marital Property (as defined in Article III of this Agreement).  Nor shall any
increase or appreciation in the value of Separate Property be treated as Marital Property.



Schoonmaker, George, Colin & Blomberg PC, Old Greenwich, CT

Drafting the Agreement: Example 
of Marital Property Clause

 Except as otherwise provided in this Agreement, “Marital 
Property,” as that term is used in this Agreement, shall 
mean only the following:

 All property purchased and/or acquired jointly by the 
parties after the Date of Marriage and held in joint name.

 In the event of the “Termination of the Marriage” as defined in 
Article IV below, Meghan and Harry shall equally divide by 
mutual agreement all “Marital Property,” as defined above. In 
the event the parties are unable to agree on the values of the 
Marital Property and/or how to effectuate the division of the 
Marital Property, the issue shall be submitted to a mutually 
acceptable arbitrator for determination.  The decision of the 
arbitrator shall be final and binding on the parties.  The 
parties shall equally pay the fees of the arbitrator.

Schoonmaker, George, Colin & Blomberg PC, Old Greenwich, CT

Drafting the Agreement: 
Example of Fees Clause

 In the event of the commencement of an action for 
divorce, dissolution of marriage, annulment, or legal 
separation, Harry shall provide Meghan with ten 
thousand dollars ($10,000) for legal fees upon 
commencement of the action. Each party shall be 
responsible for the payment of his or her own attorney’s 
fees after the initial $10,000 has been expended, and 
shall not seek reimbursement or contribution from the 
other party for same. 

Schoonmaker, George, Colin & Blomberg PC, Old Greenwich, CT
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Drafting the Agreement: 
Boilerplate and Unique Provisions

 Boilerplate Provisions 

 Disclosure – attaches the financial affidavits 

 Legal representation 

 Governing law

 Proceeding to set aside agreement or obtain different 
relief 

 Acknowledgments 

 Breach consequences 

 Unique Provisions to Consider 

 Sunset Clause

Schoonmaker, George, Colin & Blomberg PC, Old Greenwich, CT

Financial Disclosure

 Sworn affidavits of both parties

 Must include: 

 Assets

 Liabilities 

 Income 

 Important to make full financial disclosure so that other 
party is fully informed 

Schoonmaker, George, Colin & Blomberg PC, Old Greenwich, CT

Signing the Agreement

 5 original copies 

 Canvass both clients 

 Consider videotaping 

 Witnesses 

Schoonmaker, George, Colin & Blomberg PC, Old Greenwich, CT
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Connecticut Prenup Fun Facts

 If the agreement is silent on a certain issue (i.e. 
alimony), then that issue is left open for litigation as 
part of the divorce. 

 There is no summary judgment. 

 Advise clients that the agreements are not definitive 

 Pendente lite fees and alimony are not dispositive.

 Even though you negotiate and sign, more often than not 
it does not occur. 

Schoonmaker, George, Colin & Blomberg PC, Old Greenwich, CT

Postnuptial Agreements

 Rarely done 

 When do they happen? 

 Marriage is already rocky 

 Divorce is already pending 

Schoonmaker, George, Colin & Blomberg PC, Old Greenwich, CT
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

The French Approach To 

International Pre/Post Nuptial Agreements

IAFL – New York 20 April 2018

Charlotte Butruille-Cardew, 
Partner CBBC

PARIS - FRANCE 

Contrat de mariage – international pre and post nuptial agreements

 French Law has a long established tradition in recognising the validity and 
enforceability of “contrat de mariage” the goal of which is to organise the 
matrimonial regime of the parties. The matrimonial property regime (MPR) of a 
married couple is set by rules which organise the asset administration and 
entitlement within the marriage, both during the marriage and if the marriage 
terminates. It is often referred to in Common Law countries, (where the notion 
does not exist) as matrimonial property rights.

 At today’s date, French Law does not recognise the validly and enforceability of a 
French pre‐agreement ruling on full ancillary relief (matrimonial regime and financial 
compensations on divorce based on the notion of needs), as those are considered 
as being contrary to French public policy.

 In some circumstances however, French Law may recognise the enforceability of a 
foreign pre‐nuptial agreement covering all theses financial aspects. 

Primary / secondary regime

 The MPR of a couple is determined either by a contract entered into by the spouses 
(contrat de mariage or a foreign pre – post nuptial agreement) or by virtue of the 
law, in the absence of a contract. 

 Most common MPR in France : regime of community of assets, separation of 
property, universal community and participation. 

 Those MPR are often referred to in comparative law studies as a secondary regime. 

 A primary regime applies to any married couple residing in France regardless of the 
matrimonial regime chosen by the spouses: it is a set of mandatory rules which 
apply automatically to all married couples and organises their minima duties and 
rights in respect of the management of assets and the administration of their estate 
for the purpose of protecting their family life [art 214 to 226 of the French Civil 
Code (FCC)].

 It is important to notice that the primary regime applies automatically to married 
couple residing in France, regardless of their respective nationality [Civ. 1re, 20 
october 1987, Cressot]. 
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Difference bewteen MPR and Financial compensation

 When the marriage terminates, the matrimonial property regime (MPR) of the 
couple is wound up and each spouse, according to the regime chosen, is allocated a 
portion of the assets accrued during the marriage. 

 This allocation of assets is determined by the matrimonial regime chosen by the 
spouse and is independent from the cause of the dissolution of their marriage. 
Therefore if the marriage is dissolved by divorce, the allocation of assets as 
determined by their matrimonial regime will be combined with the divorcing 
financial rights of the spouse (prestation compensatoire). 

 This aspect has to be born in mind when drafting international pre‐nuptial 
agreements because any financial compensation provided by in the agreement and 
based on the notion of needs /compensation for the breakdown of marriage will be 
regarded as a compensatory benefit and consequently not part of the matrimonial 
regime of the parties. Hence the condition of validity and enforceability will be 

different to those ruling pre‐nuptial agreement on matrimonial regime.

Foreign pre-nuptial or post-nuptial agreements and international 
prenuptial or postnuptial agreements 

In the last fifteen years, it has become more and more frequent for future spouses to 
enter an international marriage contract (prenuptial agreement) before their marriage. 
The goal of such agreement is to determine their financial rights and duties during the 
marriage and to organise all the financial consequences of their divorce to the inclusion 
of Maintenance obligations as understood in the light of the ECJE definition. Clauses as 
to the applicable law and jurisdiction are also often integrated so that such agreements 
are valid and recognised in more than one countries. 

Traditionally in France

 If the description of the matrimonial property rights of the parties complies with 
the Hague convention 14 march 1978 on matrimonial property rights and the 
requirements of French public policy to the inclusion of the primary regime 
requirements. 

 If the applicable law on divorce of the parties is a foreign law which recognizes the 
validity of an agreement dealing with matrimonial property rights and financial 
adjustments on divorce, the French Court would apply the agreement in its 
integrality. Consequently it is possible for the parties to include financial 
compensations on divorce in pre or post nuptial agreements by submitting them to 
a Foreign Law which will recognise their validity. For example : German Law,
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European instruments
Recently, the new Europeans instruments have reinforced the possibility to enter such 
prenuptial agreement increasing the freedom of the parties to agree on various aspects 
of their future separation such as :

‐ article 4 of the Council Regulation (EC) n°4/2009 of 18 December 2008 on Jurisdiction, Applicable Law, 
Recognition and Enforcement of Decisions and Cooperation in Matters Relating to Maintenance 
Obligationproviding that the parties can choose the court which will have jurisdiction over matters 
relating to maintenance obligations; 

‐ or articles 7 and 8 of the Hague Protocol on the Law Applicable to Maintenance Obligations 
(concluded on 23 November 2007) enable to designate the applicable law to maintenance obligation, 

‐ article 5 of the (EU) Regulation n°1259/2010 of 20 December 2010 implementing enhanced 
cooperation in the area of the law applicable to divorce and legal separation, “Rome III” equally 
permits to designate the applicable law to divorce,

‐ Articles 7 and 22 of the new EU Regulation n°2016/1103 on matrimonial property rights will apply to 
spouses married after the 29th January 2019 also provides for applicable law and jurisdiction choices 
by the parties.

Principle of  fairness

Although by way of combination of applicable law choices and the matrimonial 
property regime chosen, such international prenuptial agreements could result in an 
outcome which on divorce will be depriving completely one of the spouses from any 
financial compensation (either resulting from the matrimonial property rights of the 
parties or maintenance obligation on divorce – Californian waiver on maintenance), 
many practitioners advised that such prenuptial agreement should not be advised or 
entered by client if they do not conduce to a fair and equitable outcome for both 
spouses in case of divorce.

On a pragmatic level, it is obvious that an unfair agreement will trigger, as opposed to 
prevent, acrimonious litigation in case of divorce. On a more legal level, numerous 
countries such as for example in the US the State of California consider that an 
agreement should comply with the elementary financial rights of the divorcing spouses 
to be binding or for example in France that such agreement should not be contrary to 
French international public policy requirements,

In concreto Fairness

The fairness and public policy requirements have been mirrored in the recent instruments mostly 
for example in relation to the applicable law choice of the Hague protocol 2007 article 8(5) 
provides “Unless at the time of the designation the parties were fully informed and aware of the 
consequences of their designation, the law designated by the parties shall not apply where the 
application of that law would lead to manifestly unfair or unreasonable consequences for any of 
the parties” and again in article 13 “The application of the law determined under the Protocol may
be refused only to the extent that its effects would be manifestly contrary to the public policy of the 
forum”. 

Such approach has been again adopted by the French Supreme court in a ruling dated 8 July 2015 
in which the Court refers to the articles 8 and 13 of the Hague Protocol and article 15 of the 
Council Regulation (EC) 4/2009. In this decision, the Court of Cassation clearly states that the 
Court of Appeal should have tested whether, in concreto, the application of the foreign law chosen 
by the spouses in their marriage contract was not leading to a violation of the French Public Policy 
Requirements. 

The choice of law which should not be looked at in isolation, but it is rather the combination of this 
choice of law with all the other provisions of the agreement in order to ensure 

in concreto the the outcome of the agreement is not manifestly unfair,
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Marital Property Regimes
• Mostyn J: “There is a marked difference between a

negotiated pre-nuptial agreement which specifically
contemplates divorce and which seeks to restrict or
influence the exercise of discretion to which the law
gives access, and an agreement made in a civil
jurisdiction which adopts a particular marital property
regime”.

• This suggests that a matrimonial property regime (of
whatever type) will be given less weight by the English
court than a tailor-made nuptial agreement.

|

Points set out in B -v- S by Mostyn J (Financial remedy: 
Matrimonial Property Regime) [2012] EWHC 265

• The court should give effect to a nuptial
agreement which is freely entered into by each
party with a full appreciation of its implications
unless in the circumstances prevailing it would not
be fair to hold the parties to the agreement.

• Each party must have all the information that is
material and the agreement must be freely entered
into by each party with a full appreciation of its
implication.
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Points set out in B -v- S by Mostyn J Cont’d

• Undue pressure will be likely to eliminate the
weight attached to the agreement.

• The agreement must not prejudice the reasonable
requirements of any children.

• Unfair if one spouse is left in real need while the
other enjoys a sufficiency.

|

Meaning of a full appreciation of its implications

• It does not necessarily require specific advice as to the
operation of English law.

• More than a mere understanding that the agreement
would just govern in the country in which it was made is
required – intention for the agreement to have effect
wherever they might divorce.

• Potentially specifically exclusion of sharing and
compensation principles.

• A question over whether needs should be assessed
generously in some circumstances and at a lower level in
others.

|

Radmacher -v- Granatino [2010] UK SC42

• “Appropriate weight should be given to the terms
of a nuptial agreement by the court and the court
should give effect to a nuptial agreement if:
– (a) it was freely entered into by each party;
– (b) the parties fully appreciated the implications

of the agreement; and
– It would be fair in the circumstances prevailing to

uphold the agreement.
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Kremen -v- Agrest 2012.  Mostyn J

• H had failed to disclose £20-£30 million when he
entered into a post nuptial agreement. The court
gave no weight to the agreement. The husband had
applied undue pressure. The wife had not received
independent legal advice. There was no financial
disclosure and W did not understand the
implications of the agreement. The agreement was
unfair as it gave a wife a small percentage of the
assets and did not meet her needs.

|

Z -v- Z 2011
• A French marital agreement provided for separation of goods regime

rather than the default community of acquest regime.
• Assets were £15 million. W accepted that she had fully understood the

implications of the agreement.
• No disclosure, no independent legal advice and only 10 days before the

wedding.
• Moore J upheld the agreement and excluded the sharing principle. There

would have been equal division without agreement.
• But W still got £6 million (40%) on a needs basis.
• They also knew at the time of the marital agreement what each other had.
• If parties have enough information to enter into the agreement freely and

with a full appreciation of its implications, lack of independent legal advice
and financial disclosure may not be fatal.

|

GS -v- L 2011
• £4 million worth of assets. Wife got £2.01 million

on a needs basis. King J gave no weight to the
post nuptial agreements. H had sought to ring
fence £1.49 million on the basis of 2 Spanish post
nuptial agreements.
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Francis -v- Francis 2010
• Pre-nup 4 days before the marriage. 
• No disclosure and no legal advice.
• They did not understand the implications.
• No weight given to the agreement (entered into in France).

|

Z -v- A 2012
• Part III application – Middle Eastern wife and European husband. H

said there was an oral pre-nuptial agreement here. Coleridge J found
no express oral agreement.

|

V -v- V 2011
• Short marriage, two children.
• H had significant assets and was older than W.
• On appeal, this pre-nup was seen as valid. It had been entered into in

Sweden, H had provided a list of assets although no values were
inserted, the agreement was executed 12 weeks prior to the marriage,
they did not receive independent legal advice but they did understand
the implications. This was, however, only one element which the
judge took into account.
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B N -v- M A 2013 
• Mostyn J “it must be obvious that the principle object of the exercise in

this case ….. is to avoid subsequent expensive and stressful litigation;
and it is for this reason, as will be seen, that the law adopts a strict
policy of requiring the demonstration of something unfair before it will
open the Pandora's box of litigation where there has been an
agreement of this nature”.

• Mostyn J followed the guidance in Granatino.

|

A H -v- P H 2013
• The court largely disregarded a marriage settlement agreed by a

Scandinavian couple when determining financial remedies. W had
her needs met despite the marriage settlement.

|

Y -v- Y 2014
• French marriage contract – separation of goods. The English court

on divorce held that she was entitled to a share in the matrimonial
assets because she did not have a proper understanding of the
financial consequences of what she was signing.
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Luckwell -v- Limata 2014
• 2 pre-nuptial agreements and 2 supplemental agreements saying that

H would not make any claim to W’s separate property.
• Holman J set the agreements aside because the husband’s needs

were not met by the terms of the agreements but the husband got less
than he otherwise would have done.

|

Hopkins -v- Hopkins 2015
• W argued she should not be held to a pre-nup because of duress and

unconscionable conduct.
• The post nuptial agreement was upheld.
• W had signed against legal advice.
• The court said: “would the agreement leave her in real need which

was not to be equated to reasonable need?”

|

Gray -v- Work 2015
• Post nup was signed in anticipation of H renouncing his US citizenship

providing that their property and future earnings would be kept
separate.

• H amassed a fortune of £140 million. W sought half.
• The underlying reason for the post nup was the husband’s proposed

renunciation of his US citizenship in order to save tax. The husband
had provided an addendum to the post nup saying that she would
continue to have the right to seek a wide range of financial remedies.
Therefore the agreement did not limit the wife’s rights to seek
remedies.
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D B -v- P B 2016 
• A prorogation clause in a pre-nup which conferred exclusive

jurisdiction on the Swedish court was valid and thereby excluded the
English court’s jurisdiction to deal with W’s claims for maintenance.

• Francis J rejected the wife’s assertion that she did not understand the
terms of the agreement.

• The prorogation clause was valid under the maintenance regulation
and the court had no power to make maintenance orders.

• The court’s jurisdiction was confined to financial provision under
Schedule 1 of the Children Act 1989.
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Civil Law in Europe and MPR’s
• Hague Convention of 14 March 1978 on the Law 

Applicable to Matrimonial Property Regimes
• Council Regulation (EU) 2016/1103 of 24 June 2016

implementing enhanced cooperation in the area of
jurisdiction, applicable law and the recognition and
enforcement of decisions in matters of matrimonial
property regimes (entry into force: 29 January 2019)

• Council Regulation (EU) 2016/1104 of 24 June 2016
implementing … in matters of the property
consequences of registered partnerships (entry into
force: 29 January 2019)

|

Hague Convention of 14 March 1978 
on the law applicable to matrimonial 
property regimes

• France, Luxemburg and The Netherlands
• (Austria and Portugal signed but did not ratify)
• Hierarchy in conflict rules applicable law (artt. 3, 4

and 5)
• Change of applicable law according to the

“carriage” system (artt. 7 and 8)
• Requirements on validity (artt. 11 -13)
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Hague Convention of 14 March 1978:
applicable law rules (artt. 3, 4 and 5)
• Choice of applicable law (art. 3)
• Law of State in which both spouses establish their

first habitual residence after marriage (art. 4)
(marital domicile), unless…

• …declaration art. 5: law of the State of the
common nationality of the spouses

• None of the above: internal law of the State with
which, taking all circumstances into account, MPR
is most closely connected.

|

Hague Convention of 14 March 1978:
“Carriage” system (artt. 7 and 8)
• Change of applicable law (art. 7):

– habitual residence is established in State of their
common nationality,

– None of the above: internal law of the State with
which, taking all circumstances into account, MPR is
most closely connected.

– Establishing marital domicile under art. 4 (vs law of
nationality under art. 5 para 2 under 3

• Effect only for the future (art. 8)

|

Hague Convention of 14 March 1978:
Requirements on validity (artt. 11 - 13)
• Validity choice of law:

– by express stipulation (as to form art. 13), or
– arise by necessary implication from the provisions of a

marriage contract. (art. 11)
• Validity Marriage contract as to form (art. 12)

– If it complies either with the internal law applicable to
the matrimonial property regime, or

– with the internal law of the place where it was made
– writing, dated and signed by both spouses
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Council regulation (EU) 2016/1103 and 
Council regulation (EU) 2016/1104

• Hierarchy jurisdiction rules:
– Choice of law by express stipulation (art. 7)
– In case of divorce: jurisdiction on basis of residence

(art. 5 para 2 sub a and b), choice of law clause (art.
7) or appearance respondent (art. 8)

– In case of succession (art. 4 and 6)
• Subsidiary jurisdiction (lex rei sitae) (art. 10)
• Forum necessitatis (art. 11)

|

Council regulation (EU) 2016/1103 and 
Council regulation (EU) 2016/1104
• Scope applicable law rules (artt. 20-21):

– Universal application (art. 20)
– Unity of the applicable law (art. 21): shall apply to all

assets falling under that regime, regardless of where the
assets are located.

• Choice of Law (artt. 22-25)
– Choice of law (habitual residence either spouse/both or

common nationality) (art. 22)
– Formal validity on choice of applicable law (art. 23) and

contract itself (art. 25): in writing, dated and signed by
both spouses + formal requirements habitual residence

|

Council regulation (EU) 2016/1103 and 
Council regulation (EU) 2016/1104

• Applicable law in the absence of choice by the
parties (art. 26 para 1):
– a. Law of the spouses' first common habitual residence

after the conclusion of the marriage; or, failing that
– b. Law of the spouses' common nationality at the time of

the conclusion of the marriage; or, failing that
– c. Law with which the spouses jointly have the closest

connection at the time of the conclusion of the marriage,
taking into account all the circumstances.

• Double common nationality (art. 26 para 2)
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Council regulation (EU) 2016/1103 and 
Council regulation (EU) 2016/1104

• By way of exception and upon application by
either spouse, law of another State, provided that
(art. 26 para 3):
– the spouses had their last common habitual residence

in that other State for a significantly longer period of
time than in the State designated pursuant to point (a)
of paragraph 1;

– both spouses had relied on the law of that other State
in arranging or planning their property relations.

|

Nature of marital contracts in civil law 
system vs. common law systems

• Civil law system:
– Primary function of a Dutch pre-marital agreement is

to provide for rules on how the spouses shall deal with
capital and wealth during their marriage.

– Secondary function of a Dutch pre-nuptial agreement
is how to deal with capital and wealth after marriage,
either through death or divorce / separation (estate
planning).

|

Nature of marital contracts in civil law 
system vs. common law systems
• Common law system:

– to anticipate on a future divorce.
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Requirements for a Dutch pre-marital agreement 

• Marriage contracts may both be made prior marriage 
(pre-nuptial agreements) and during marriage (post-
nuptial agreements). 

• In order to be valid, that marriage contracts will be 
entered into by notarial instrument, signed by parties 
and notary.

• Pre-nuptial agreements are enforceable and fully
binding the parties. The agreement will also be binding
third parties, provided that the pre-nuptial agreement
has been entered into the Matrimonial Property
Registry (article 1:120 paragraph 2 BW Dutch Civil
Code).

|

Requirements for a Dutch pre-marital agreement 

• Registration is also possible when a choice has been 
made for a foreign matrimonial property system and 
when there is a foreign marital contract, which applies 
to the parties’ matrimonial system (article 10:45 Dutch 
Civil Code). 

• If there is no registration of the foreign marital contract 
creditors may assume that the parties are subject to 
the Dutch statutory community of property.

• Be aware that the statutory matrimonial system in the 
Netherlands has changed since 1 January 2018.

|

Requirements for a Dutch pre-marital agreement 

• Statutory matrimonial system prior 1 January 2018:
– All assets (also inherited property), all debts of both 

parties, both pre-marital and post-marital assets do 
be part of the community of property

• Statutory matrimonial system since 1 January 2018:
– Limited community of property. Excluded from the 

community are inherited property, pre-marital 
property, excluded gifts 

– Three different capital systems during marriage: 
private capital husband, private capital wife and 
community of property
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Deviation of the statutory system

• By pre- or post-marital agreement
• Variety of options; allowed as long as the agreement

is not contrary to bonos mores and public policy
• Since the change of the matrimonial regime since 1

January 2018 spouses shall also enter into a pre-
nuptial agreement if they wish to marry in a full
community of property (regime prior 2018)

• Government: legislation to make this easier (tick a
box on the application to marry at the City Hall)

International Academy of Family Lawyers
International Family Law Conference 

The Down Town Association
New York, New York

Pre-Nuptial Agreements in 
The Netherlands
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DOMESTIC CONTRACTS AND THE ONTARIO MATRIMONIAL PROPERTY REGIME – IN TEN 
MINUTES OR LESS 

 
Oren Weinberg 

 
Boulby Weinberg LLP 

 
The Framework 

 

1. In Ontario, matrimonial property is governed by the Family Law Act. Each of the provinces of Canada 

have family property legislation, some similar to Ontario and some provinces with different regimes. 

I will speak to the Ontario family property regime. 

 

2. Separating spouses are required to share the growth in value of their assets accrued during the 

marriage.  

 

3. A spouse must calculate the net value of his or her assets at the date of marriage and deduct that 

from the value of his or her net assets at the date of separation or, if the marriage ends by death, 

the day before death – the valuation date. It is a straightforward accounting exercise.  

 

4. The legislation provides for certain exclusions from the calculation such as:  

 

a. Property other than a matrimonial home acquired by gift or inheritance during the marriage; 

b. Income from gifts or inheritances if the donor expressly stated that it was to be excluded; 

c. Damages for personal injuries, nervous shock, mental distress or loss of care and 

companionship;  

d. Proceeds of or the right to proceeds of a policy of life insurance; and 

e. Property other than a matrimonial home into which property referred to above can be traced. 
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5. The matrimonial home held at the valuation date is given special treatment under the legislation. A 

spouse who might bring in the asset into the marriage must share the full value as at the date of 

separation – whether or not the matrimonial home was gifted or purchase with gifted funds. 

Furthermore, a spouse cannot dispose of or encumber a matrimonial home without the consent of 

the non-owner spouse or court order. 

 

6. Spouses can have more than one matrimonial home. Any real property that is ordinarily occupied 

by the parties can be considered a matrimonial home.  

 

7. The legislation defines property expansively and includes any present or future interest, vested or 

contingent that a person has starting at the date of marriage and ending at the date of separation.  

 

8. Spouses can by agreement contract out of all or part of the legislated equalization regime and they 

can do so before marriage by co-habitation agreement, during the marriage by marriage contract 

and on separation, by separation agreement. Collectively these agreements are defined in the 

Family Law Act as domestic contracts.  

 

9. Parties to a cohabitation agreement may contract about their respective rights to ownership and 

division of property, support obligations, the right to direct the education and moral training of their 

children (but not the right to custody and access). If they marry, the cohabitation agreement will be 

deemed a marriage contract governing the parties’ rights on separation. Even if a couple is not 

cohabiting, they may enter a marriage contract in contemplation of their marriage. 

 

10. If parties contract to have the law of another jurisdiction apply to the determination of their property 

rights on separation, the Ontario court will apply that law as long as the contract itself is valid and 

enforceable under Ontario law.  

 

Essential Validity and Enforceability  

 

11. The Family Law Act governs the formation and enforceability of domestic contracts. To be 

enforceable, agreements must be made in writing, signed by the parties, and witnessed. 
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12. The court retains jurisdiction to override provisions of a domestic contract that it considers not in a 

child’s best interest. It may also override any provisions for the support of a child if it determines the 

provisions to be unreasonable or not in compliance with Canada or Ontario’s child support 

guidelines. 

 

13. The court will override waivers of support or specific provisions for support if it would result in 

unconscionable circumstances in light of the parties’ circumstances at the time of separation. 

 

14. Provisions that make a right of a party contingent on chastity are not enforceable 

 

15. Provisions of a contract could be set aside if the court is satisfied that the consideration for the 

provision was the removal of barrier to remarriage within the spouse’s faith.  

 

16. A court may set aside a domestic contract or a provision of a domestic contract if: 

 

a. A party failed to disclose their significant assets, debts and liabilities existing at the date the 

contract was made, 

b. A party did not understand the nature or consequences of the contract, or  

c. Otherwise in accordance with the common law of contract – ie fraud, duress, mistake, 

misrepresentation etc.  

 

Contracts Made Outside of Ontario 

 

17. Contracts made outside of Ontario are enforceable in Ontario if the contact is entered into in 

accordance with Ontario’s internal law, that is the contract expressly waives rights to Ontario’s family 

property equalization regime, complies with Ontario’s high standard of financial disclosure and, in 

addition, meets common law contract standards. 

 

18. The court will set aside provisions of contracts made outside of Ontario the same way it would a 

contract made in Ontario 
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19. A provision of a marriage contract respecting the right to custody of or access to children is not 

enforceable.  

 

20. It is becoming increasingly common that parties to a marriage contract or separation agreement 

reside in more than one jurisdiction. Parties are entering international marriage and separation 

agreements with a view to enforceability on more than one jurisdiction. It is therefore very important 

to work with counsel in the requisite jurisdictions to make sure the agreements are, as best as 

possible, enforceable in each jurisdiction. Ontario’s courts have recognized that a couple may have 

multiple jurisdictions of residence and have taken jurisdiction in cases in which the couple only 

resided in Ontario for recreational purposes, such as a summer cottage.  
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HAGUE, UCCJEA AND MIRROR ORDERS

• Patricia Apy, Red Bank, New Jersey
• Nancy Zalusky Berg, Minneapolis, Minnesota
• Melissa Kucinski, Washington, DC
• Katharine Maddox, Falls Church, Virginia
• David Schaffer, Naperville, Illinois
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The Hague Convention of 25 October 1980 on the Civil Aspects of International 
Child Abduction (“1980 Convention”) 

 
Text of 1980 Convention: 
https://www.hcch.net/en/instruments/conventions/full-text/?cid=24 
 
Explanatory Report (“Perez Vera Report”): 
https://www.hcch.net/en/publications-and-studies/details4/?pid=2779 
 
Other Resources from the HCCH: 
https://www.hcch.net/en/instruments/conventions/specialised-sections/child-
abduction 
 
INCADAT – the HCCH’s case law database – www.incadat.com  
 

 
Goals of the 1980 Convention: 
 

1) Ensure prompt return of a child wrongfully removed or retained in any 
Contracting State to the Child’s Habitual Residence (prompt is construed to 
mean within 6 weeks of initiating a return petition) 

2) Secure Protection for a Parent’s Rights of Access to the Child 
 
What the 1980 Convention is not: 
 

1) Does not determine custody (in fact, any custody suit initiated in the 
jurisdiction to where the child was removed/retained shall be stayed, 
pending resolution of a 1980 Convention return petition) 

2) Does not determine jurisdiction to issue a custody order (measure of 
protection) 

3) Does not conduct a best interest analysis in determining if a child 
should or should not be returned 

4) Does not address the substance of other “Hague Conventions,” such as 
the Hague Convention on Child Protection, the Hague Convention on 
Service of Process, the Hague Convention on International Adoption, 
the Hague Convention on Child Support, or the Hague Convention on 
Evidence 

5) Does not address international travel or passport issues 
6) Does not establish a court in the “Hague” (a city in the Netherlands) to 

resolve cases under the 1980 Convention (or any Hague Convention) 
 
U.S. Implementing Legislation – International Child Abduction Remedies Act 
(ICARA, 22 USC 9001-9011) 
 

Key Features:   
1) concurrent jurisdiction between US state and federal courts 
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2) provides for burdens of proof (Sec. 9003) 
3) provides for relaxed evidentiary/authentication rules (Sec. 9005) 
4) fee shifting provisions for legal fees (Sec. 9007 (b)) 

 
 
U.S. Central Authority – U.S. Department of State, Bureau of Consular Affairs 
(www.travel.state.gov) 
 

The U.S. Central Authority does not initiate Hague Abduction return petitions 
in the United States on behalf of a Left Behind Parent.  It is incumbent upon 
the parent to seek out competent legal counsel and initiate an action in the 
appropriate court on his or her own behalf.   
 
The U.S. Central Authority has no obligation to provide free legal counsel 
(having taken a reservation to Article 26 of the 1980 Convention) to Left 
Behind Parents, although it maintains a list of volunteer attorneys in many 
U.S. jurisdictions and attempts to facilitate contact between the Left Behind 
Parent and legal counsel. 

 
Petitioner’s Case 
 
Key Elements of a Prima Facie 1980 Convention Return Petition: 
 

1) Applies to a Child, under the age of 16 
2) The case must be brought in a court of competent jurisdiction in the location 

of the child. 
3) The Petitioner must have a “right of custody” under the law of the child’s 

habitual residence 
a. A right of custody can exist under an order, agreement, or by 

operation of law 
b. Abbott v. Abbott, 560 US 1 (2010), has ruled that a parent’s right to 

prevent international travel (e.g., a ne exeat right) is a right of custody 
4) The Petitioner must have been actually exercising his or her right of custody 

at the time the removal or retention became wrongful  
5) The Child was removed from that child’s “habitual residence” 

a. Competing approaches to the definition of habitual residence 
b. Majority approach – determined by the parents’ “last shared intent” 

(with a look towards the child’s acclimatization); See Mozes v. Mozes, 
239 F.3d 1067 (9th Cir. 2001), Gitter v. Gitter, 396 F.3d 124 (2nd Cir. 
2005) 

c. Minority approach – determined by looking at the child’s objective 
circumstances and past experiences (a more “child centered” 
approach); See Friedrich v. Friedrich, 983 F.2d 1396 (6th Cir. 1993) 

d. Hybrid approach – a mix of the majority and minority approaches; See 
Feder v. Evans-Feder, 63 F.3d 217 (3d Cir. 1995) 
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e. Not equivalent to “home state,” which is more clearly defined by the 
UCCJEA 

f. Not equivalent to “domicile” 
 
*It is important to determine the date on which the retention or removal of the child 
from its habitual residence became “wrongful” under the meaning of the 1980 
Convention.   
 
** Be sure to give your Rule 44.1 notice of your intent to rely on foreign law. 
 
*** Ensure that not only are both countries parties to the 1980 Convention, but the 
Convention is in place between the two countries (i.e., if the foreign country acceded 
to the Convention, that the U.S. has accepted its accession prior to the wrongful 
removal/retention, so that a treaty relationship exists).  You can find a status table 
on the link provided at the top of this outline. 
 
 
Respondent’s Case 
 
Exceptions to returning a Child under the 1980 Convention: 
 

1) Consent – Article 13(a) – did the Left Behind Parent have the intent to let the 
child travel for an indefinite or permanent time period? 

2) Acquiescence – Article 13(a) – subsequent formal position taken that shows 
acquiescence to the removal or retention (i.e., formal statement like 
testimony; written renunciation of rights; consistent attitude over a 
significant period of time) 

3) Mature Child’s Objection – Article 13 (objection may be discounted if the 
child was coached or unduly influenced) 

4) One Year Passed (since the wrongful retention or removal) and Child is 
Settled – Article 12; there is no “tolling” of this one year timeframe (Lozano v. 
Alvarez, 133 S.Ct. 2851 (2013))  

5) Human Rights Exception – Article 20 – meant to be restrictively applied on 
the “rare” occasion when returning a child would utterly shock the 
conscience of the court or offend all notions of due process 

6) Grave Risk of Harm – Article 13(b) – risk to the child if returned (the 
language of Article 13(b) also includes that the child would also otherwise be 
placed in an intolerable situation if returned)  

a. The HCCH is in the process of producing a Guide to Good Practice on 
Article 13(b).  The first draft from 2017, which will be substantially 
re-written, focused heavily on the topic of domestic violence as a 
grave risk for a child’s return, and also perpetuated the notion that 
even if there is a grave risk, the child can still be returned if the harm 
was ameliorated in some way (i.e. some protective measures would 
be put in place upon return).  This is no consensus in the Circuits on 
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whether this is a requirement, and is not outlined in the 1980 
Convention. 

 
 
 
 
Other Issues 
 
Article 18 – “The provisions of this Chapter do not limit the power of a judicial or 
administrative authority to order the return of the child at any time.” 
 
Undertakings – A court, in deciding whether a child must be returned to its habitual 
residence, may make that return contingent upon certain “undertakings” by the Left 
Behind Parent.  Conditions should be limited in scope, and there is concern over 
whether the habitual residence/foreign court will comply and enforce these 
undertakings.   
  
Access Claims 
 
No provisions for the judicial enforcement of access rights in the 1980 Convention.  
Some federal Courts (despite ICARA’s concurrent jurisdiction provisions) have ruled 
that neither the Convention nor ICARA provides for federal courts to exercise 
jurisdiction over access claims.   Practitioners should refer to the UCCJEA to see the 
relationship between custody/access claims and that interplay with the 1980 
Convention to protect a parent’s rights of access. 
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UCCJEA:  Uniform Child Custody and Jurisdiction Enforcement Act 

Fundamentals of Custody Jurisdiction 

 

 

Background / General Provisions: 

 

• All states have adopted the UCCJEA 

 

• Primary principles:   

o Establish initial and continuing jurisdiction over custody matters based 

upon the child’s home state 

o Protect the custody order of the child’s home state from inappropriate 

modification by another state  

 

• Goals of the UCCJEA:   

o Avoid competition between states to assert jurisdiction  

o Promote cooperation between states 

o Deter child abductions based upon forum-shopping for a more 

favorable jurisdiction  

o Avoid re-litigation of custody matters in a second state  

o Facilitate enforcement of custody and visitation orders between states 

 

• The UCCJEA does not consider the best interests of the child/ren.  The 

UCCJEA is a basis to determine jurisdiction, not a custody or visitation 

outcome based upon the child’s best interests 

 

• International application:   

o Courts of the United States treat foreign countries as if they were a state 

provided that the foreign country issuing the order acted in substantial 

conformity with the jurisdictional standards of the UCCJEA 

o If the foreign country violates fundamental principles of human rights, 

a U.S. court need not treat that country as a state  

 

• Once a state properly asserts jurisdiction under the UCCJEA, that state has 

exclusive continuing jurisdiction over the custody matter provided that:  

o The state maintains a significant connection to the parties and child, or 

o All parties and the child have not moved away from the state  
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• Relevant definitions: 

o Abandonment = “left without provision for reasonable and necessary 

care or supervision.”   

o Home state: 

▪ “The state in which a child lived with a parent or a person acting 

as a parent for at least six consecutive months immediately 

before the commencement of a child custody proceeding.”   

 

▪ “In the case of a child less than six months of age, the term means 

the State in which the child lived from birth with any of the 

persons mentioned.  A period of temporary absence of any of the 

mentioned persons is part of the period.”   

 

• Jurisdiction attaches at the commencement of proceedings 

o Jurisdiction is not lost by the child and one or both parents leaving the 

state prior to the resolution of the matter 

o However, if all parties have moved, the state may relinquish jurisdiction 

in favor of another state if the initial state determines that the other state 

is the more appropriate / convenient forum 

 

 

Bases of Custody Jurisdiction: 

 

• There are four primary bases for a state to assert continuing and exclusive 

jurisdiction over a child custody matter (priority is given to the home state): 

 

1. Home State - The state is the child’s home state 

▪ The state is the home state of the child as of the date proceedings 

were commenced, OR 

▪ The state was the home state of the child within six months of 

the date proceedings were commenced AND the child is no 

longer in the state but a parent or person acting as parent 

continues to reside in the state 

▪ Note:  Reason for child’s removal is not relevant for this purpose 

▪ Note:  Home state retains exclusive and continuing jurisdiction 

so long as one parent remains living in that state  

 

 

 

 
International Family Law

 
2018 New York Conference

 
Page 33 of 191



2. Another state does not have jurisdiction based upon being the home 

state, or the court of the home state has declined jurisdiction, and 

▪ A child and at least one parent or person acting as a parent has a 

significant connection with the state other than mere physical 

presence, and 

▪ Substantial evidence is available about the child’s care, 

protection, training and personal relationships 

▪ Note:  Mere physical presence, in and of itself, is not sufficient 

to constitute a significant connection  

 

3. All courts which could have asserted jurisdiction based upon the above 

have declined to do so, or 

 

4. Presence of the child within the state when no other state has a basis to 

assert jurisdiction under the UCCJEA 

 

• States may decline to exercise jurisdiction if: 

o The state is an inconvenient forum, and/or if  

o Jurisdiction is declined by reason of conduct of one of the parties 

 

• Physical presence of, or personal jurisdiction over, a party or a child is not 

necessary or sufficient to make a child custody determination 

 

 

Temporary Emergency Jurisdiction: 

 

• Temporary emergency jurisdiction may be asserted when: 

o The child is present within the state, AND 

▪ Abandonment, or 

▪ Mistreatment of child, sibling or parent, or 

▪ Abuse of child, sibling or parent  

 

• Temporary jurisdiction is meant to protect the child on a temporary basis until 

a court with appropriate jurisdiction issues a permanent order 

 

• Temporary emergency jurisdiction shall only continue to assure the safety of 

the threatened person and to transfer the case back to the home state (if there 

is one) or other state with proper grounds for jurisdiction 
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• Orders entered on the basis of temporary emergency jurisdiction remain valid 

until: 

o An order from a proper state is rendered, or 

o If the order so states, it will become permanent upon the state becoming 

the home state of the child 

 

• Threats to a sibling or a parent may trigger emergency jurisdiction  

 

• Neglect does not give rise to temporary emergency jurisdiction 

 

• Temporary emergency jurisdiction is not a preferred basis of jurisdiction  

 

Duration of Exclusive and Continuing Jurisdiction: 

 

• Temporary emergency jurisdiction is an exception to continuing and exclusive 

jurisdiction under the UCCJEA 

 

• Jurisdiction continues until: 

1. Child & 1 parent absent: 

▪ Neither the child, nor the child and one parent (or person acting 

as a parent) has a significant connection with the initial state 

AND 

▪ Substantial evidence is no longer available in the state 

concerning the child’s care, protection, training and personal 

relationships; OR 

2. Neither the child, nor the child’s parents nor any person acting as a 

parent continues to reside in the initial state 

 

 

Enforcement of Custody and Visitation Orders 

 

• All states are required to enforce a custody and visitation order from another 

state provided: 

o The other state exercised jurisdiction in substantial conformity with the 

UCCJEA, OR 

o The other state’s determination was made under factual circumstances 

meeting the jurisdictional standards set forth in the UCCJEA, AND 

o The other state’s determination has not been properly modified  
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• Once another state’s custody and visitation order is registered, the state of 

registration may enforce the terms of the order 

 

• Expedited remedies: 

o A court may order the party with the child to submit to a hearing on the 

following judicial day for enforcement of the order 

o If there is a danger to the child or it appears a parent will remove the 

child from the jurisdiction, the court may issue a warrant to take the 

physical custody of the child as well as set an expedited hearing 

o Note:  Public authorities such as prosecutors can be involved to secure 

compliance with orders and to issue warrants to take physical custody 

of the child pending an enforcement hearing, but this is not specifically 

required by the UCCJEA 

 

• No substantive review of the order from the first state.  Provided that the initial 

court properly exercised jurisdiction and complied with the due process 

requirements in the original order, the order must be enforced 

 

• International enforcement: 

o A state may enforce an order for the return of a child made under the 

Hague Convention on the Civil Aspects of Child Abduction as if it were 

a child custody determination made within the United States 

 

 

Modification of Custody and Visitation Orders 

 

• A state may only modify a custody order if under the present circumstances it 

would have been able to exercise initial custody jurisdiction under the 

UCCJEA, AND 

1. The initial state determines it no longer has exclusive continuing 

jurisdiction or the initial state determines that the second state would be 

a more convenient forum, OR 

2. A court of either state determines that the child, the child’s parents (or 

person acting as a parent) resides in the second state 

 

• If the initial state no longer has jurisdiction, another state may modify the 

order 
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• To modify the initial order, the initial order must be registered in the new state. 

 

• Once the order is properly registered, if the new state is able to assert 

jurisdiction based upon one of the four bases for jurisdiction, that state may 

modify the custody and visitation order. 

 

 

Jurisdiction Declined by Reason of Conduct: 

 

• Court shall decline jurisdiction if the party seeking jurisdiction has engaged 

in “unjustifiable conduct” 

o Unjustifiable conduct not specifically defined  

 

• Options: 

o Dismiss the proceedings 

o Stay the proceedings until another court is able to assert jurisdiction  

 

• Exceptions: 

o All parties agree to jurisdiction 

o Another court that could assert jurisdiction determines that this court is 

more convenient 

o No other state court is able to assert jurisdiction 
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UCCJEA:  Uniform Child Custody and Jurisdiction Enforcement Act 

DUE PROCESS REQUIREMENTS 

 

Service Required: 

 

• Requirement to be bound by a state custody determination: 

o Service requirements: 

▪ If within the state:  Parties must be served in accordance with the 

state laws, OR 

▪ If outside the state:  Parties must be provided notice as prescribed 

by law of the state where the action is filed or pursuant to the law 

of the state where service occurs, OR 

▪ Party submits to jurisdiction (no notice required), AND 

o Party must also be provided an opportunity to be heard 

 

 

Notice Requirements: 

 

• Notice & opportunity to be heard 

 

• Must be provided to: 

o All persons entitled to notice pursuant to state laws 

o Parents whose parental rights have not been terminated 

o Any party having physical custody of the child  

 

• If notice requirements are not complied with, a custody determination will not 

be enforceable  

 

• State law governs the obligation to join a party and/or right to intervene in the 

proceedings 

 

 

Required Information to Submit to Court:  Initial pleading must contain the 

following information (subject to confidentiality procedures) 

 

• Child’s present address or whereabouts 

 

• Each address where the child has resided during the preceding 5 years 
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• Names and present addresses of each person the child has resided with during 

the preceding 5 years 

 

• Information related to the moving party, as follows:   

o Whether the party has participated as a party or witness in other 

proceedings involving the child; if so, must provide: 

▪ The name of the court 

▪ The case number(s) 

▪ The relevant dates of proceeding(s) 

o Whether the party knows of other proceedings which could affect the 

present proceedings (if so, must be disclosed) 

o Whether the party knows the names and addresses of any person not a 

party to the proceedings who has physical custody of the child and/or 

claims legal or physical custody; if so, must provide: 

▪ Name(s) 

▪ Addresse(s) 

 

• Impact of failure to provide information: 

o Upon motion of either party or the court’s own motion, the court may 

stay the proceedings until the information is provided  

 

• Continuing duty to update information  

 

• Information may be sealed for the child’s health, safety or liberty  

 

 

Limited Immunity from Other Proceedings: 

 

• Appearance within the state solely for UCCJEA custody proceedings will not 

submit that party to the general jurisdiction of the state for other, non-related 

proceedings 

 

• However, if the party would otherwise be subject to the jurisdiction of the 

state (pursuant to a basis other than physical presence related to the custody 

proceedings), appearing in a custody proceeding or enforcement proceeding 

will not provide immunity from service on other matters 
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Communication Between Courts of Different States:  If jurisdiction is being 

asserted in two different states: 

 

• Courts may communicate with one another 

 

• Courts may permit the parties to participate in the inter-judicial 

communication 

o If courts do not permit parties to participate in substantive 

communications, parties must be provided an opportunity to present 

facts and legal arguments prior to the courts issuing their decision 

 

• A record must be made of any inter-judicial communication 

 

• Parties must be provided access to the record of inter-judicial communication 

 

 

Effect of Custody Determination: 

 

• If the state had proper jurisdiction AND all required parties were provided 

with an opportunity to be heard, the custody determination is binding, and 

another state will not have jurisdiction to commence custody proceedings 

(other than through proper registration for enforcement and modification 

proceedings) 

 

 

Court’s Powers Over Appearances: 

 

• Persons within the state: 

o Court may order a party to appear with or without the child 

o Court may order a person who has physical custody or control over the 

child to appear with the child  

 

• Persons outside the state: 

o Court can order notice (pursuant to notice requirements) 

o Court may include a statement ordering the person to appear with or 

without the child, and inform a party that failure to appear may result 

in an adverse decision 
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• Court may enter any orders necessary to ensure the safety of the child and/or 

of any persons ordered to appear 

 

• Safety exception: 

o Court may permit testimony be taken in another state if safety is a major 

concern  

 

 

Registration of Child Custody Determination in Another State: 

 

• Custody determination may be registered in a different state with or without a 

simultaneous request for enforcement 

 

• Procedure for Registrant - - Must be provided to the court of registration: 

o A letter or other documents requesting registration  

o Two copies (at least 1 certified) of the relevant order 

o A statement under penalty of perjury that to the best of the registrant’s 

knowledge and belief the order to be registered has not been modified 

o Name and address of the person seeking registration and any parent or 

person acting as a party who has been awarded custody or visitation of 

the child (subject to confidentiality requirements to ensure a child’s 

health, safety and liberty) 

 

• Procedure for Court: 

o File order / documents as a foreign judgment 

o Serve notice upon persons listed 

o Provide persons listed an opportunity to contest registration  

 

• Court’s notice requirements: 

o Inform parties that determination is enforceable as of date of 

registration  

o A party opposing registration must contest the validity of the registered 

determination within 20 days of receipt of notice 

o Failure to contest registration will result in the confirmation of the 

custody determination  
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• Bases to oppose registration:   

o Issuing court did not have proper jurisdiction under the UCCJEA 

o Custody determination has been vacated, stayed or modified by a court 

having proper jurisdiction  

o Person contesting registration was entitled to notice of initial 

determination but was not provided proper notice  

 

• If validity of order not timely contested, registration confirmed as a matter of 

law 

 

• Confirmation of a registered order, whether by operation of law or following 

notice and a hearing, precludes further challenges to the order with respect to 

any proper objection that could have been made at the time of registration  
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1

UCCJEA and The Convention

David N. Schaffer
Naperville IL
familylawltd.com

“HABITUAL RESIDENCE”

“a. it is in breach of rights of custody attributed 
to a person, an institution or any other body, 
either jointly or alone, under the law of the 
State in which the child was habitually resident 
immediately before the removal or retention; 
and . . . ” Article 3 USCS Child Abduction (Hague) 

HABITUAL RESIDENCE

The phrase “habitual residence” appear no less 
than 10 times in the body of The Convention, 
interspersed among 6 Articles of The 
Convention.

FROM THE HAGUE

66 . . . “We shall not dwell at this point upon the 
notion of habitual residence, a well-established 
concept in the Hague Conference, which 
regards it as a question of pure fact, differing in 
that respect from domicile.” 

HABITUAL RESIDENCE

Unfortunately, neither the Hague Abduction 
Convention nor ICARA offers a comprehensive 
definition of the phrase "habitual residence.“
Jenkins v. Jenkins 569 F.3d 549, 556 (6th Cir. 
2009)

HABITUAL RESIDENCE

Moreover, the term has yet to be
interpreted by the Supreme Court.
Jenkins v. Jenkins 569 F.3d 549, 556 (6th

Cir. 2009)
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2

DISCUSSION OF SPLIT CIRCUITS’ 
DEFINITIONS OF HABITUAL RESIDENCE

Cahue v. Martinez, U.S., 137 S. Ct. 1329 (2017)

One of a long line of denied petitions for “cert” 
presented to Supreme Court

Main Pieces of the “Habitual 
Residence” Puzzle

-Parental intent
*which “parent’s intent” counts?  Both?
*last place parents shared their intent to 
raise their child

-Child’s perspective 
*what is “home” to me?  

My crib?  
My friends?

*where am I?
*where was I?
*age dependent

number of times 
“habitual 

residence”  
appears in UCCJEA

number of times 
“habitual”  

appears in UCCJEA

number of times 
“residence”  
appears in 

UCCJEA 

Statutory definition of “home state”

“Home State” means the State in which a child 
lived with a parent or a person acting as a parent 
for at least six consecutive months immediately 
before the commencement of a child-custody 
proceeding. In the case of a child less than six 
months of age, the term means the State in which 
the child lived from birth with any of the persons 
mentioned. A period of temporary absence of any 
of the mentioned persons is part of the period. 
UCCJEA Article 102(7)
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3

UCCJEA SECTION 201

INITIAL CHILD-CUSTODY 

JURISDICTION

UCCJEA SECTION 201. INITIAL CHILD-
CUSTODY JURISDICTION

(a) Except as otherwise provided in Section 204, 
a court of this State has jurisdiction to make an 
initial child-custody determination only if:

BREAKING NEWS

A return order under the Convention is NOT an 
initial child custody determination.

ENFORCEMENT / REGISTRATION 
OF FOREIGN CUSTODY JUDGMENT 

UNDER  UCCJEA

Article 3

Foreign country a “state” as far as UCCJEA is 
concerned.

UCCJEA vs Hague

UCCJEA is not a Convention.  

The registration/enforcement powers of the 
UCCJEA are not limited to Convention 
signatories.

UCCJEA Section 302

Under this Article a court of this State may 
enforce an order for the return of the child 
made under the Hague Convention on the Civil 
Aspects of International Child Abduction as if it 
were a child-custody determination. 
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4

IS YOUR CUSTODY JUDGMENT 
PROPERLY PACKAGED?

-Notice, Due Process, and Home State

UCCJEA for benefit of the child.

UCCJEA not for benefit of parents.

-Parents cannot WAIVE home state jurisdictional 
requirement.

UCCJEA, page 26, Comments to 
Section 201

An agreement of the parties to confer 
jurisdiction on a court that would not otherwise 
have jurisdiction under this Act is ineffective.

UCCJEA Section 201(c)

(c) Physical presence of, or personal jurisdiction 
over, a party or a child is not necessary or 
sufficient to make a child-custody 
determination.

number of times 
“home state” appears 

in The Convention

number of times 
“home” appears in 

The Convention

Convention, UCCJEA, or Both?

Redmond v. Redmond, 724 F.3d 729 
(7th Cir. 2013)

M.R. v D.R.
[2016] IEHC 459

http://www.bailii.org/ie/cases/IEHC/2016/H459.html
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APPENDIX 
CAHUE v. MARTINEZ, 2016 U.S. S. Ct. Briefs LEXIS 3945 

. . . While this important question of how to determine or otherwise define habitual residence under The 

Convention has been answered with varying approaches throughout the circuits, "the term has yet to be 

interpreted by the Supreme Court." Jenkins v. Jenkins, 569 F.3d 549, 556 (6th Cir. 2009). As a result, 

multiple approaches exist to determine a child's habitual residence, creating a lack of national uniformity 

throughout the Circuits regarding a fundamentally important matter. Accordingly, the Seventh Circuit 

decided an important question of federal law that has not been decided,   but should be  decided for the 

purposes of bringing uniformity in the United States, and internationally for the determination of habitual 

residence as it relates to The Convention. 

II.  CONFLICT AMONGST CIRCUITS 

The Seventh Circuit held that the parental intent approach is to be applied to determine habitual 

residence under the Convention. This decision is in conflict with the Sixth Circuit which defines habitual 

residence using the child's perspective approach. Specifically, "Me determine the habitual residence, the 

court must focus on the child, not the parents, and examine past experience, not future intentions." 

Friedrich v. Friedrich, 983 F.2d 1396, 1401 (6th Cir. 1993).  See Jenkins v. Jenkins, 569 F.3d 549, 556 

(6th Cir. 2009),  Robert v. Tesson, 507 F.3d 981, 998 (6th Cir. 2007). 

The Seventh Circuit is also in conflict with the Third Circuit, which defines habitual residence using a 

hybrid parental intent and child's perspective approach to determine habitual residence. Specifically, "[a] 

determination of whether any particular place satisfies this standard must focus on the child and consists 

of an analysis [*14]  of the child's circumstances in that place and the parents' present, shared intentions 

regarding their child's presence there." Delvoye v. Lee, 329 F.3d 330, 332-33 (3d Cir. 2003),  Didon v. 

Castillo, 15-3350, 2016 WL 5349733, at *10 (3d Cir. Sept. 26, 2016), Feder v. Evans-Feder, 63 F.3d 217, 

224 (3d Cir. 1995). 

Additionally, the Seventh Circuit decision conflicts with the Eighth Circuit which also applies a hybrid 

parental intent and child perspective analysis. Specifically, the factors relevant to the determination of 

habitual residence are the settled purpose of the move to the new country from the child's perspective, 

parental intent regarding the move, the change in geography, the passage of time, and the 

acclimatization of the child to the new country. Barzilay v. Barzilay, 600 F.3d 912, 918 (8th Cir. 2010),  

Stern v. Stern, 639 F.3d 449, 451 (8th Cir. 2011),  Sorenson v. Sorenson, 559 F.3d 871 (8th Cir. 2009). 

Furthermore, the Seventh Circuit further held that in determining habitual residence the intent and shared 

intent of an unmarried father who was not subject to any court orders concerning the child cannot be 

considered in determining habitual residence. Martinez v. Cahue, 826 F.3d 983 (7th Cir. 2016). Rather, 

only the intent of the unmarried mother, who was also not subject to any court orders concerning the 

child, is relevant, entitling such mother to "fix" habitual residence under The Convention. Id. Such a 

presumptive application of the parental intent analysis conflicts with the First, Third, Fifth, Eighth, and 

Ninth Circuit Courts on the same important matter. Specifically, the circuits find that the habitual-

residence inquiry is essentially fact-bound, practical, and unencumbered with rigid rules, formulas, or 

presumptions. Mendez v. May, 778 F.3d 337, 344 (1st Cir. 2015),  cert. denied, 136 S. Ct. 129, 193 L. Ed. 

2d 40 (2015),  Didon v. Castillo, 15-3350, 2016 WL 5349733, at *10 (3d Cir. Sept. 26, 2016), Delgado v. 

Osuna, 15-41312, 2016 WL 5076017, at *4 (5th Cir. Sept. 19, 2016), Barzilay v. Barzilay, 600 F.3d 912, 

920 (8th Cir. 2010). 

 
International Family Law

 
2018 New York Conference

 
Page 48 of 191

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4WNB-DGB0-TXFX-825N-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-J1F0-003B-P0GP-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4WNB-DGB0-TXFX-825N-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4WNB-DGB0-TXFX-825N-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4R4F-YF60-TXFX-82CW-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:48MY-RDV0-0038-X3WX-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CND0-001T-D3HC-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CND0-001T-D3HC-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7Y5J-8YD0-YB0V-M044-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:52T1-RFW1-F04K-S02M-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4VX6-J880-TXFX-B1W0-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5K33-49G1-F04K-R1TB-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5F94-F1R1-F04K-H015-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7Y5J-8YD0-YB0V-M044-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7Y5J-8YD0-YB0V-M044-00000-00&context=


The Seventh Circuit's approach also conflicts with the First Circuit's approach finding that one parent's 

wishes are not sufficient, by themselves, to affect a change in a child's habitual residence. Darin v. 

Olivero-Huffman, 746 F.3d 1, 11-12 (1st Cir. 2014),  Sanchez-Londono v. Gonzalez, 752 F.3d 533, 540 

(1st Cir. 2014),  Neergaard-Colon v. Neergaard, 752 F.3d 526, 531 (1st Cir. 2014),  Mauvais v. Herisse, 

772 F.3d 6 (1st Cir. 2014). 

The Seventh Circuit's decision also conflicts with the First, Second, Third, Fourth, Fifth, Ninth, and 

Eleventh Circuits which have always considered the shared parental intent of both parents, regardless of 

custody rights under state law, when determining habitual residence. 

Accordingly, this writ should also be granted for the purpose of establishing uniformity and consistency of 

interpretation of The Convention treaty in order to achieve the uniformity of application across the Circuits 

and countries; uniformity being the premise upon which depends the realization of The Convention's 

goals. See Papakosmas v. Papakosmas, 483 F.3d 617, 623 (9th Cir. 2007). . . . 
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HIGH NET WORTH MATTERS –
OUTCOMES, PROCEDURE & STRATEGY

• Sarah Boulby, Toronto, Ontario, Canada
• Rachael Kelsey, Edinburgh, Scotland
• Else-Marie Merckoll, Oslo, Norway
• Pamela Sloan, New York, New York
• Thomas Sasser, West Palm Beach, Florida

5

 
International Family Law

 
2018 New York Conference

 
Page 119 of 191



INTERNATIONAL FAMILY LAW CONFERENCE 
 

NEW YORK, 2018 
 
 

Sarah Boulby 
 

High Net Worth Matters – Outcomes, Procedures & Strategy 
 

Ontario 
 
 

Overview 
 
 
 Ontario family law has some of the most generous provisions for non-titled spouses in the 

world. Absent a marriage contract, the value of  all wealth generated during a marriage is shared, 

subject to limited restrictions. Unmarried spouses may assert restitutionary claims to business or 

personal assets on the basis of a joint family venture. Spousal and child support awards are 

substantial and based on division of after tax income. Married spouses have greater property 

entitlements than unmarried spouses but both have the same rights to spousal and child support. 

 

 Ontario is a common law jurisdiction. As a province of Canada, family property law is governed 

by provincial legislation. Spousal and child support is governed both by the federal Divorce Act and 

provincial statutes, which are substantively parallel. There are different jurisdictional tests for each 

element of family law. For a divorce, a claimant must have resided in Ontario for one year before 

commencing the claim. Spousal and child support may be claimed as a corollary to a divorce 

application. If the spouses are unmarried or married,  they may seek spousal support under provincial 

 
International Family Law

 
2018 New York Conference

 
Page 120 of 191



legislation if ordinarily resident in Ontario at the time of the application. Ontario courts have recognized 

that a couple may have more than one ordinary residence. A spouse may obtain the benefit of Ontario 

family law rights even if the couple’s only residence in the province was a secondary residential 

property such as a family cottage.  The right to seek spousal support under provincial legislation is lost 

once the parties divorce. For family property rights married spouses may apply if Ontario was their last 

common habitual residence as a couple or if they did not have a last common habitual residence.  

 
 
Family Property Law 
 

a. Married Spouses 
 
Ontario deems all marriages to be economic partnerships. A married spouse has the right to 

share in the wealth generated during a marriage from the date of marriage to either the date of 

separation or the date of death. This is calculated using a formula. Each spouse must calculate 

his/her net family property. Net family property is the value of all assets net of liabilities owned 

at the valuation date less the value of all assets net of liabilities owned at the date of marriage. 

A spouse’s net family property can never have a negative value. If the spouse’s wealth 

declined during the marriage the net family property is deemed to be nil. The valuation date is 

the date of separation or, if the claim is made at death, the day before the date of death. A 

matrimonial home is treated differently than other assets. There is no deduction for the value of 

a matrimonial home as of the date of marriage if that home is still owned and ordinarily 

occupied as a matrimonial home at the valuation date. There are certain exceptions as to what 

is included in net family property. Notably, assets that were inherited or gifted to a spouse from 
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a third party during the marriage, were not co-mingled and still exist or are traceable into 

another asset at the valuation date are excluded from net family property. Once the parties’ 

respective net family properties are determined, the difference is calculated. The spouse with 

the greater net family property must pay an equalization payment to the other spouse which is 

one half the difference between their respective net family properties. The equalization 

payment is a simple debt with interest potentially payable from the valuation date. There is a 

very high threshold to depart from the equalization entitlement. A court must find that it would 

be unconscionable to equalize – this is a test rarely met other than in short term relationships 

of less than five years.   

 

Ontario’s equalization scheme was designed for a traditional long term marriage of a couple 

who started with nothing and built a life together. The scheme does not work as well for 

couples who marry later in life and who already have assets or have children from prior 

relationships. The scheme also does not work as well for those with complex family holdings. 

The most common problems are:  

a. The matrimonial home—if a spouse brings a matrimonial home into the marriage and 

occupies that house as a family home at the end of the marriage then he or she cannot 

claim a deduction for the value. That means that, in effect, one half the value of the home 

brought into the marriage is lost to the other spouse. Spouses may have any number of 

matrimonial homes. Not only the primary residence but recreational properties may be 

matrimonial homes. This applies to properties owned by a spouse or a corporation owned 
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by the spouse. It does not apply to properties held by a trust and occupied by one of the 

spouses as a beneficiary of the trust.  

b. Date of marriage valuations – To calculate the value of all the assets and liabilities held by 

each spouse at each date can be an expensive exercise requiring expert evidence. For 

date of marriage assets and liabilities it may be an impossible exercise if the marriage 

occurred long ago as documents may be irretrievably lost. Aside from these logistical 

problems, there is no provision in the equalization calculation to protect the growth in value 

of an asset brought into the marriage. A spouse may bring a business into a relationship 

which has nominal value at the date of marriage but has grown exponentially in value 

during the relationship. In that case, although the spouse owned the asset before marriage 

most of the value of that asset must be shared with the spouse.  

c. Inherited/Gifted assets – These assets are treated inconsistently depending on the date of 

the gift or inheritance. To take an extreme example, if a spouse received a gift from his 

grandfather the day before the wedding of $1 million in shares and held those shares to the 

date of separation at which point they were worth $2 million then he would have to equalize 

the increase in value and pay $500,000 to his spouse. If the grandfather had given the 

shares the day after the wedding then the spouse receiving the shares could exclude them 

from equalization and pay nothing.  

b. What is Property – The definition of property for family law purposes is broad in scope. It 

includes legal and beneficial interests, vested and contingent assets and liabilities. These 
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include beneficial interests in testamentary or inter vivos trusts and property over which a 

spouse has a power of appointment.  

 

b. Unmarried Spouses 

Unmarried spouses are not entitled to equalization of net family properties. They must rely on 

restitutionary principles. An economic partnership is not presumed for unmarried partners but 

where spouses have engaged in mutual effort, have a history of economic interdependence 

and integration, had an intention to share  property, whether express or inferred, and gave 

priority to the family in decision-making during the relationship, a court will find a joint family 

venture granting a beneficial interest in some portion to the titled spouses’s assets.  

 
Spousal Support Law 
 

In Ontario both married and unmarried spouses have rights to spousal support. Married spouses 

acquire this right with marriage while unmarried spouses must have cohabited in a conjugal relationship 

for three years or have a child together and be in a relationship of some permanence. The duration and 

quantum of spousal support is largely determined in accordance with Spousal Support Advisory 

Guidelines. These provide a formula to share after tax disposable income taking into account the length 

of the relationship and any child support obligations. At incomes over approximately $800,000/year, the 

courts exercise a greater degree of discretion in setting the quantum of spousal support. The duration 

of spousal support is typically in a range from one half to the full length of short and medium term 

relationships. In long term relationships, or those with older spouses, spousal support is of indefinite 
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duration subject to review if there is a significant change. Retirement is typically a trigger for a change 

or termination of spousal support. 

 
 
Child Support Law 
 

In Ontario child support is governed by mandatory Child Support Guidelines. If children reside 

primarily in one parent’s home, the other parent pays support calculated as a percentage of income. If 

children reside in both homes equally or on a schedule whereby they are in neither parent’s home for 

more than 60% of the time, then the parents either pay a set off support based on their respective 

incomes or allocate the children’s expenses between them on a discretionary basis. In addition to the 

basic monthly child support, parents must share special and extraordinary expenses such as private 

school, child care, and post secondary education in proportion to their respective incomes. The 

responsibility to pay child support extends beyond the age of 18 while an adult child remains a 

dependent,  potentially through graduate degrees including medical and law school in higher income 

families.  

 

As child and spousal support are both income based, the calculation of income is often the most 

important issue. Income for support purposes is calculated on a different basis than for tax purposes. 

Income is imputed to reconcile the after tax available income to that of an employee. Income from all 

sources is taken into account including salary, corporate dividends, investment income whether interest 

or capital gains, pre-tax corporate income for a company of which the spouse is a shareholder, director 

or officer, and trust income. Income may be imputed to a spouse in a number of ways including:  
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intentional underemployment, residence in a country with lower tax rates than in Canada, where the 

spouse’s property is not reasonably utilized to generate income, or where a spouse is a beneficiary 

under a trust and is or will be in receipt of income or other benefits from the trust.  

 
Disclosure Obligations 
 

Spouses have onerous financial disclosure obligations in Ontario. As financial disclosure is 

mandatory, the court may draw an adverse inference from a party who fails to disclose documents or 

submit to questioning. Where parties settle issues arising from their separation by agreement, that 

contract may be set aside if a party made inadequate or misleading financial disclosure.  

 
Canada is not a signatory to the Hague Convention on Taking of Evidence Abroad in Civil or 

Commercial Matters. As such, letters of request are necessary to obtain disclosure from Canada. To 

compel evidence, the letters of request (letters rogatory) must be secured from the domestic court 

first, and then the foreign party must apply to a Canadian court to enforce them. Enforcement of the 

letters of requests is determined by the provincial courts and is discretionary.  

 

In Ontario, federal and provincial legislation sets four statutory pre-conditions on an application 

to  give effect to a disclosure request from the foreign jurisdiction. 

(a) it must appear that a foreign court desires to obtain the evidence  or that the obtaining of 

the evidence has been authorized by commission, order or other process of the foreign court; 

(b) the witness whose evidence is sought must be within the jurisdiction of the Canadian court 

which is asked to make the order; 

 
International Family Law

 
2018 New York Conference

 
Page 126 of 191



(c) the evidence sought must be in relation to a civil, commercial or criminal matter pending 

before the foreign court or in relation to an action, suit or proceeding pending before the 

foreign court; and 

(d) the foreign court must be a court of competent jurisdiction. 

 

If these preconditions are met, the Canadian court may still go behind the letter of request and 

examine what specifically the foreign court is seeking and give effect only to those requests that 

satisfy the requirements of the law of the Canadian jurisdiction.  

 

There are six factors that will guide the determination by the Ontario Court as to whether it will 

exercise of its discretion to enforce the letters of request. These factors are: 

1) The evidence sought is relevant (not just potentially relevant and the request must identify 

the facts that establish the relevance of the evidence in the action); 

2) The evidence is necessary for trial and will be given at trial, if admissible; 

3) The evidence is not otherwise obtainable; 

4) The order sought is not contrary to Canadian public policy; 

5) The documents are identified with reasonable specificity; and 

6) The order sought is not unduly burdensome, considering the scope of the request against 

what the witness would be obligated to do, and produce, if the action were to be litigated in 

Canada. 

 
Dispute Resolution 
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In Ontario family law disputes that involve divorce or property issues must be heard in the 

Superior Court. Spouses may choose to submit their issues to mediation, arbitration or a combined 

mediation/arbitration process by agreement. Family law arbitrations have specific legislated 

requirements including they must apply Ontario law, both parties must receive independent legal advice 

on the process, be screened for domestic violence and the parties must retain at least minimal appeal 

rights to a court. Private dispute resolution has many benefits including the ability to select a decision-

maker with specialized family law knowledge and the advantages of a private process.  
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Advokat Else-Marie Merckoll
Oslo, Norway 

Norwegian Marriage Act of 4th july 1981

During marriage:

 Joint responsibility of spouses to support the family and each other.

 Both spouses are, during marriage, free to dispose of what he or 
she owns before or generates during  marriage

 A spouse may not contract debts which affect the other spouse

Divorce- without a marriage contract:

 All wealth generated during marriage is  shared, with some 
restrictions

 Each spouse may keep  what he or she owned before marriage or 
later have received as heritage or gift

 The spouses are no longer obliged to support each other

 Normally, license for separation and divorce are granted by the 
County Governor and not by the Court

 Division of assets is usually dealt with privately rather than before 
the court
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 According to our Marriage Act, it is unusual for a spouse to be 
granted maintenance after a divorce in Norway

 In certain cases, the spouse who has limited possibility to support 
him or herself   may be granted spousal maintenance for a  period 
limited to 3 years

 In cases where the parties have been married for a very long, and/or 
the spouse is old or sick and is unable to support him or herself, it 
may be possible to get support for a longer period

 Levels of spousal maintenance are in such cases relatively low

 Regulated in Act relating to Advance Payments of  Child Maintenance
and Act related to Children and Parents

 Calculated according to normal cost for supporting a child

 The payment is based on both parents income

 The less visitation, the higher maintenance payment

 The duration  of a child maintenance order is up to the age of 18 years 
or the child is still in high school. Neither the child nor the spouse can 
make a claim for maintenance after this

 Levels of child support are relatively low in Norway

 High Net Worth spouses frequently make Marriage Agreement

 Both pre- and postnuptial agreement are legally binding in Norway

 Must be made in writing, signed with 2 witnesses

 If the Marriage Agreement is to confer protection against creditors, 
it must be registered in The register of Marriage Settlements

 The Marriage Agreement is binding between the spouses when the
agreement is signed.
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 Separate property

 Gifts between spouses have to be made through Marriage
Agreements

 The Marriage Agreement may include an agreement about 
transferring gifts from one spouse to the other for each year of the 
marriage

 It is possible to agree separate property in case of divorce, but joint 
property in case of death

 It is not possible to make a legally binding in regards to spousal
maintenance or an agreements that provides a lump sum in 
compensation in case of a divorce

 According to Norwegian law, it is not possible to establish trusts

 We do not pay inheritance tax in Norway

 The heir will take over the deceased tax position.

 Testator may decide in a last will that the legacy shall be 
separate property for the heir

 The same rules apply for gifts, with certain restrictions
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CIVIL AND COMMON LAW DIFFERENCES

• Charlotte Butruille-Cardew, Paris, France
• William Longrigg, London, England
• Charles Fox Miller, Hollywood, Florida
• Mia Reich Sjogren, Gothenberg, Sweden
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

The French Civil Law Approach

IAFL – New York 21 April 2018

Charlotte Butruille-Cardew, 
Partner CBBC

PARIS - FRANCE 

Civil Law and French Civil Code
the French system

 1804 Code Napoléon : French civil Code, French civil proceedings Code…

 Family judge (J.a.f.), Court of appeal, French Supreme Court (Cour de cassation) and
E.C.J. (European Court of Justice).

 A right to appeal but limited before the French Supreme Court,

 Length and format of family proceedings : open to all Justice – dead Justice ?

 Duty to the client/not to the Court as an Avocat.

 No contempt of Court – attractive jurisdiction/disclosure,

 No similar concept to trust – Suspicion ?

Choice of  law rules

 The law applicable to divorce

EC Regulation n°1259/2010 of 20 December 2010 – Rome III

 The law applicable to maintenance obligations

The Hague Protocol of 23 November 2007 on the Law Applicable to
Maintenance Obligations

 The law applicable to matrimonial property regimes

Hague Convention dated 14 March 1978 and EC Regulation n° 2016/1103 on
Matrimonial property regimes
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Lack of  disclosure

 Absence of In personam jurisdiction and no contempt of Court – no jail
imprisonment,

 Possibility to consult banks (FICOBA) ‐ France only.

 No subpoena. Cannot join third party : e.g.: trustees.

 Déclaration sur l’honneur :
‐ Contentious divorce : C.civ 1ère 11/09/13 N° 12‐17730 – possible revision.
‐ New divorce – nullity ?

 No obligation to answer questions from the Court or form the opposing party.

 Discretionary power from the Court to order the producing of documents –
sometimes with penalty but fairly rare,

 Little jurisdiction abroad on assets or entities:

‐ letter of Rogatory, little use of Council Regulation (EC) No 1206/2001 of 28 May
2001 on cooperation between the courts of the Member States in the taking of
evidence in civil or commercial matters,

‐ No division or/and rare allocation of foreign assets (Notary/Judges/sharing tax).

Matrimonial Property Regime (MPR)

 The matrimonial regime of a married couple is set by rules that organize asset
administration and entitlement within the marriage, both during the marriage and
upon its dissolution. It is often referred to in Common Law countries ‐ where the
notion does not exist – as matrimonial property rights.

 European Regulation on Matrimonial Regime (2016/1103) – 23,01,2019 defines it as
a “set of rules relating to the economic relations of the spouses between them vis‐à‐
vis third parties”.

 The MPR determines the powers of the spouses, either individually, or jointly, to
administer their assets and defines the rights of third parties (generally creditors) in
relation to the couple’s estate. When the marriage terminates, the matrimonial
regime of the couple is wound up and each spouse, according to the regime chosen,
is allocated a portion of the assets acquired during the marriage.

Primary / secondary regime 

 The MPR of a couple is determined either by a contract entered into by the 
spouses or by virtue of the Law, in the absence of a contract. 

 Most common MPR in France : regime of community of assets, separation 
of property, universal community and participation. 

 Those MPR are often referred to in comparative law studies as a secondary
regime.

 A primary regime applies to any married couple residing in France
regardless of the matrimonial regime chosen by the spouses: it is a set of
mandatory rules which apply automatically to all married couples and
organises their minima duties and rights in respect of the management of
assets and the administration of their estate for the purpose of protecting
their family life [art 214 to 226 of the French Civil Code (FCC)].

 The primary regime applies automatically to married couples residing in
France, regardless of their respective nationality [Civ. 1re, 20 october 1987,
Cressot].
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Concealment of  community assets 

 « Recel de communauté » or Concealment of community assets [art 1477 of the FCC]

 The spouse who has attempted to deprive the other spouse of his/her share of the
community assets, will be ‐ as a sanction‐ deprived of his/her own share in the
concealed asset to the benefit of the innocent spouse.

 If the fraud is discovered, the perpetrator of the concealment will receive a smaller
portion of the community assets in comparison to what he/she would normally
have been entitled to, in application of the community of property regime, whilst
the innocent spouse will receive a greater portion.

 The « recel de communauté » is a concrete application of the law of retaliation
(G. Cornu, les Régimes Matrimoniaux: PUF, Thémis, 9e éd. 1997, n°98).

Protection of  the Family home 

 French Law strictly prohibits the sale or any legal act that could be related to the 
matrimonial home. 
« The spouses may not, separately, dispose of the rights whereby the housing of the 
family is ensured, or of the pieces of furniture with which it is garnished. The one of 
the two who did not give his or her consent to the transaction may claim the 
annulment of it: the action for annulment is open to him or her within the year after 
the day when he or she had knowledge of the transaction, without possibility of its 
ever being instituted more than one year after the matrimonial regime was 
dissolved.» [Art 215, 3rd paragraph of the FCC]. 

* The place has to be qualified as the Family home ;

* The furniture and its content too ;

* A de facto separation of the spouses does not impeed on the notion of Family home, neither does
the free enjoyment of the home ordered by a Judge as an interim measure ;

* Even if the house is titled in the sole name of the one of the spouses (personal property), the
owner will not be able to sell it or rent without the prior consent of the other spouse or a Court
Order.

The « Civil Estate Company » (SCI)

 Many spouses create an SCI (“société civile immobilière”), literally a real estate
company, dedicated to own and manage a real property.

This civil legal structure is very attractive from a tax and practical point of view.

 The company is an independent legal entity and the partners' divorce is not a cause
of action to wind up the company, Indeed, the partners (spouses) will continue its
activity despite an ongoing divorce.
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Post-divorce issues – sharing tax (« droit de partage »)

 Orders relating to the winding up of matrimonial regimes are automatically
transmitted to the Tax administration that raises a tax of 2.5% applicable on the
net total amount of the community assets or on the joint assets in case of a
separation of property regime.

 It is supposed to be a worldwide assets tax,

Structuring of  corporate/civil legal entities

 CARON case on fictitious companies – if spouses were tempted by the creation of
a company abroad that may own a real property in order to fraud the French tax
system, rights of the other spouse or the reserved rights of their heirs (reserved
portion) French courts sanction fraudulent company, ignoring the legal entity
created.

 This principle lies with the Caron case [Civ. 1ère, 20 mars 1985, n°82‐15033].

A man created a company in the US, which owned a real property located in 
France, in order to avoid the imperative stipulations of the FCC. The “company 
veil” was voided, and his heirs –that he wanted to disinherit‐ were deemed heirs 
with consequent inheritance rights. 
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International Academy of Family Lawyers
International Family Law Conference 

The Down Town Association
New York, New York

Common Law and Civil Law
WILLIAM LONGRIGG

SATURDAY 21 APRIL 2018
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England and Wales: Common Law Jurisdiction

• Civil Law vs Common Law
• Discretion vs Certainty
• Henry II and the Emperor Justinian
• English speaking world and the rest of the world 

with some fused systems.
• Property regimes
• Trusts

1

|

Property Regimes
• In what context are the courts operating?  
• Matrimonial Property Regimes created on marriage 

(immediate or deferred).
• Civil law countries consider that England and Wales 

has “separation of property” regime.  Is that 
accurate?

• White –v- White 2001 1ALL ER1, HL.
• Separation of property and maintenance
• Maintenance not normally covered by pre-nups in 

civil law jurisdictions

2
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Procedure in England And Duty of Lawyers to the 
court

• How does it work in England?
• Procedure on divorce.
• Duty to the court.
• Duty of full and frank disclosure – Form E.
• Very thorough system to include questionnaires.
• First Appointment, Financial Dispute Resolution Hearing 

(FDR) final hearing.
• Final hearings can last for days or weeks.

3

|

Documents before the court
• Case is argued many times on paper.
• Each hearing requires a skeleton argument in addition to 

the pleadings.
• Now limited to 350 pages per hearing
• Common law jurisdiction make more of a deal of it.

4

|

Which system is the fairest?
• The formulaic system with limited discretion? 
• A system which struggles to acknowledge 

interests in trusts or property held nominally by 
third parties?  

• A system with lack of forensic thoroughness 
whether there is no duty to the court on the part of 
the lawyers or the parties?

• A system which is cumbersome, lengthy and very 
expensive for the parties?

• Perhaps a combination?

5
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Some thoughts on maintenance
• England and Wales out of step with the rest of the world (including 

Scotland).
• Germany: generous maintenance is granted in the south and little 

maintenance is granted in the north.
• Sweden, Finland etc. no maintenance 
• Brussels II – rush to court
• Maintenance Regulation (EU regulation no: 4/2009 of 18 December 

2008 on jurisdiction, applicable law, recognition and decisions and co-
operation in matters relating to maintenance obligations). Rush to 
court on maintenance

• EU provisions too complex and inconsistent.  Many rely on civil law 
concepts and sit uneasily with common law jurisdictions.

• Brexit!!

6
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|

WHAT IS THE DIFFERENCE 
BETWEEN COMMON AND CIVIL 
LAW?
• What is Common Law?
• Common Law a peculiarly English development.
• 1066 monarchs began to unite the country and its 

laws using the King´s Court.
• Rules developed organically.
• Not written down.

|

Civil Law
• European rulers drew on Roman Law.
• Emperor Justinian 6th century.
• Rediscovered in 11th century.
• Enlightenment in the 18th century in continental 

countries produced comprehensive legal codes.
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Common Law
• Main source of law.
• Use of statutes but judicial cases regarded as 

most important.
• Judges have an active role in developing rules.
• Courts abide by precedents set by higher courts.

|

Civil Law
• Codes and statutes are designed to cover all 

eventualities.
• Judges have more limited role of applying the law to 

the case in hand.
• Past judgements are just guides.
• Judges tend to be investigators rather  than arbiters 

between parties that present arguments.

|

CIVIL LAW MORE WIDESPREAD
• Approximately 150 countries have a civil-law 

system.
• 80 countries have a common-law system.
• Common-law systems in former English colonies. 

Australia, India, Canada and the United states.
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REFLECTIONS

• Civil law more stable and more fair?
• Common law more flexible?
• Many systems are now a mixture of the two
• Best of both legal worlds?

International Academy of Family Lawyers
International Family Law Conference 

The Down Town Association
New York, New York

Civil and Common Law Differences
MIA REICH SJÖGREN

SATURDAY 21 APRIL 2018
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Website: www.par-law.com  
 
Email: papy@parasapyreiss.com  
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 PATRICIA E. APY ESQ. 
The Galleria, 2 Bridge Avenue, Suite 601· Red Bank, NJ  07701 · Telephone: (732) 219-9000 
Fax  (732) 219-9020 ;  papy@parasapyreiss.com 

 
  
PATRICIA APY HAS PRACTICED FAMILY LAW FOR 30 YEARS,  SINCE 1996 SHE HAS  BEEN A PARTNER IN THE 
LAW FIRM OF PARAS, APY, & REISS,  A PROFESSIONAL CORPORATION SPECIALIZING IN THE PRACTICE OF 
FAMILY LAW.  
MS. APY HAS LITIGATED, BEEN QUALIFIED AS AN EXPERT WITNESS AND CONSULTED ON INTERNATIONAL 
FAMILY DISPUTES THROUGHOUT THE WORLD. SHE SPEAKS THROUGHOUT THE UNITED STATES AND CANADA 
ON FAMILY DISPUTE RESOLUTION IN "NON- HAGUE " COUNTRIES AND RISK FACTORS FOR CHILD ABDUCTION.   

 
 
EDUCATION: CASE WESTERN RESERVE UNIVERSITY SCHOOL OF LAW, CLEVELAND, OHIO 
Juris Doctorate Degree, 1986.; 
 
 UNIVERSITY OF MISSOURI, COLUMBIA  MISSOURI  
Masters in Social Work Degree, Clinical Concentration in Family and Children.  1983 
. 
ORAL ROBERTS UNIVERSITY, TULSA, OKLAHOMA 

        Bachelor of Social Work Degree, Concentration in Community Organization. 1978 
. 
         Harvard University Law SCHOOL, CAMBRIDGE MASSACHUSETTS 1999.  
        Islamic Legal Studies Program, Continuing Legal Education  

 
SHE HAS BEEN A FELLOW OF THE INTERNATIONAL ACADEMY OF FAMILY LAWYERS ( PREVIOUSLY KNOWN AS 
THE INTERNATIONAL ACADEMY OF MATRIMONIAL LAWYERS) SINCE 1998.  

 
   SHE SERVED AS A LEGAL ADVISOR TO THE UNITED STATES DELEGATION TO THE HAGUE IN NOVEMBER 1995 
AND RETURNED AS A DELEGATE IN OCTOBER 1996 TO THE HAGUE CONFERENCE ON PRIVATE INTERNATIONAL 
LAW FOR NEGOTIATION OF THE PROTECTION OF MINORS TREATY.  SHE SERVED AS THE REPRESENTATIVE OF 
THE INTERNATIONAL ACADEMY OF FAMILY LAWYERS AT THE HAGUE FOR THE REVIEW OF THE TREATY ON 
INTERCOUNTRY ADOPTION, WITH PARTICULAR ATTENTION TO CHILD TRAFFICKING. SHE HAS SERVED AS A 
CONSULTANT TO THE UNITED STATES DEPARTMENTS OF STATE, AND DEFENSE ON ISSUES INVOLVING 
FAMILIES AND CHILDREN AND THE APPLICATION OF TREATY LAW. SHE HAS SEVEN TIMES TESTIFIED BEFORE 
CONGRESS FOUR TIMES BEFORE SUBCOMMITTEES OF THE HOUSE COMMITTEE ON FOREIGN AFFAIRS AND ONCE 
BEFORE BOTH THE HOUSE COMMITTEE ON VETERAN’S AFFAIRS, AND THE SENATE SUBCOMMITTEE ON 
VETERAN’S AFFAIRS, ON BEHALF OF THE PRESIDENT OF THE AMERICAN BAR ASSOCIATION.  HER MOST RECENT 
TESTIMONY OCCURRED ON APRIL 11,2018  BEFORE THE HOUSE SUBCOMMITTEE ON GLOBAL HEALTH, AFRICA, 
GLOBAL HUMAN RIGHTS AND INTERNATIONAL ORGANIZATIONS.  
 
SHE IS AMONG THE PRINCIPAL AUTHORS OF THE SEAN AND DAVID GOLDMAN INTERNATIONAL PARENTAL 
KIDNAPPING PREVENTION AND RETURN ACT, (22 USC 9111 ET SEQ)  FOR THAT, AND HER BODY OF WORK IN 
PROTECTING THE LEGAL RIGHTS OF MILITARY MEMBERS, SHE RECEIVED THE AMERICAN BAR ASSOCIATION  
GRASSROOTS ADVOCACY AWARD, GIVEN IN THE SUPREME COURT OF THE UNITED STATES ON APRIL 15, 2015.  
 SHE IS ALSO THE AUTHOR OF  AMENDMENTS TO THE CUSTODY STATUTE OF THE STATE OF NEW JERSEY TO 
PROTECT MILITARY MEMBERS AND THEIR FAMILIES. FOR THAT WORK SHE WAS RECOGNIZED BY THE NEW 
JERSEY STATE BAR ASSOCIATION WITH THE  2010 DISTINGUISHED LEGISLATIVE SERVICE AWARD AND THE 
SECOND ANNUAL MILITARY SUPPORT AWARD IN OCTOBER OF 2011. 
 

  MS. APY HAS PARTICIPATED IN NUMEROUS REPORTED DECISIONS. OF NOTE, SHE SERVED AS COUNSEL FOR DAVID 
GOLDMAN, A NEW JERSEY FATHER WHOSE SON WAS THE FIRST AMERICAN CHILD RETURNED PURSUANT TO THE 
HAGUE CONVENTION ON THE CIVIL ASPECTS OF INTERNATIONAL CHILD ABDUCTION FROM BRAZIL.  

SHE IS A FREQUENT LECTURER, WRITER AND EXPERT WITNESS ON INTERNATIONAL FAMILY LAW.  
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NANCY ZALUSKY BERG 
 
Website: www.nzbfamilylaw.com 
 
Email: nancy@nzbfamilylaw.com  
 
Nancy Zalusky Berg’s career in family law 
began 1985. Since then she has been a 
zealous advocate for her clients in all areas 
of family law from complicated high asset 
dissolutions to tirelessly advocating for 
victims of domestic violence and child 
protection cases. Most significantly, Nancy 
offers unparalleled expertise in international 
family law including child abduction and recovery, and enforcement of foreign orders. 
Nancy is exceptional in identifying and solving complex international property and child 
related issues, with significant understanding of cultural dynamics as well as local laws.  
 
Nancy’s  expertise is recognized locally and internationally. She is the current President 
of the International Academy of Family Lawyers (www.iafl.com), past President of the 
IAFL – USA Chapter, a member of the American Academy of Matrimonial Lawyers, 
(www.aaml.org), past member of the Minnesota Lawyers Professional Responsibility 
Board. She has spoken all over the world on international family law issues and child 
abduction. Nancy has lectured in Canada, Japan, Nigeria, Argentina and London. She 
has been in the “Best Lawyers in America” and identified as one of Minnesota’s “Super 
Lawyers” of Law & Politics, Minnesota Monthly and Mpls-St. Paul magazines since 1993. 
She has been one of the top 100 lawyers in Minnesota for many years and listed as one of 
the top 40 lawyers in the Family Law practice area by Law & Politics.  Ms. Berg has 
received a peer review rating of AV Preeminent by American Registry since 1995.  She is 
a qualified neutral under Rule 114 of the Minnesota General Rule of Practice.  Ms. Berg 
has also served on a variety of community non-profit boards. Ms. Berg is the “go to” 
person for referrals for mental health professionals and lawyers in other jurisdictions.  It 
is said she literally knows everyone!   
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When Nancy is not reading or advocating, she has enjoyed riding dressage, knitting, 
working with glass creating stain glass windows and jewelry. Her favorite pastime 
however, is travelling the world to immerse herself in different cultures and understand 
the different legal systems.  
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JILL H. BLOMBERG 
 
Website: www.sgbfamilylaw.com 
 
Email: jblomberg@sgbfamilylaw.com 
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SARAH M BOULBY 
 
Website: www.boulbyweinberg.com 
 
Email: sboulby@boulbyweinberg.com  
 
Sarah has practiced family law since 1993. She 
advises clients located in Ontario and 
internationally on complex support, property 
and parenting issues. She negotiates agreements and represents clients in court 
at the trial and appellate level as well as in mediations and arbitrations. 
 
Sarah is listed in Best Lawyers International. She is a Fellow of the International 
Academy of Family Lawyers, a worldwide organization of family lawyers 
recognized by their peers as leading lawyers in their countries. Sarah is the 
President-Elect of the Canadian Chapter of the Academy.  
 
Sarah is a member of the Law Alumni Association Council of the University of 
Toronto Faculty of Law. She also serves as a Director of the Toronto Lawyers 
Association. 
 
Sarah speaks and writes frequently on family law issues. She is the author of 
educational material used by the Law Society of Ontario in its Licensing 
Process. 
 
Sarah graduated from Queen’s University with an Honours Bachelor of Arts in 
1986 and a Master of Arts in 1989. She graduated with an LL.B. from the 
University of Toronto in 1991. Sarah served as Law Clerk to Mr. Justice Peter 
Cory at the Supreme Court of Canada in 1991-1992. She was called to the 
Ontario Bar in 1993. She was counsel to the Ontario Law Reform Commission 
and since 1993 has practiced as a family lawyer. 
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CHARLOTTE BUTRUILLE-CARDEW 

Website: www.cbbc-avocats.com 

Email: cbc@cbbc-avocats.com 

Charlotte is partner and co-founder of the firm 
CBBC. 
 
Before starting CBBC, Charlotte worked in 
London and Paris Business Law, then family 
law and heritage. She has particularly focused 
her work towards international affairs with complex financial issues in family 
law. She has developed a particular expertise in prenuptial agreements, 
international civil partnerships and the Board or the litigation involving wealth 
structuring. 
 
Charlotte emphasizes teamwork as well as listening and talking in order to 
understand the specific needs of each client and to work in the best interests 
of everyone. 
 
Accredited Practitioner and Trainer in collaborative law, alternative dispute 
resolution technique based on integrative negotiation, introduced in France in 
2007, Charlotte has also developed a real expertise in such international 
negotiations, and thus can provide her clients with a tailored alternative, fast 
and discreet. 
 
She works in both French and English. 
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She is a member of many international organizations, working closely with 
universities and also teaching. 
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JUSTICE ELLEN FRANCES GESMER 
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CHERYL HEPFER 
 
Website: www.offitkurman.com 
 
Email: chepfer@offitkurman.com 
 
Cheryl Lynn Hepfer has been practicing family 
law in Maryland for over 45 years. She has been 
listed in Best Lawyers in America and as a top 
Lawyers in the Washingtonian, Bethesda 
Magazine and Super Lawyers. She is Past 
President of the American Academy of 
Matrimonial Lawyers and Past President of the 
International Academy of Family Lawyers. She 
is the only Diplomate from Maryland in the 
American College of Family Trial Lawyers. 
  
Ms. Hepfer is a frequent lecturer on matters of family law, including issues of 
the valuation and division of marital assets, custody, access and general divorce 
related topics. She has also been quoted by several national and regional media 
outlines, such as CNN, ABC’s Nightline, the New York Times and National Public 
Radio. 
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DANIELA HORVITZ LENNON 
 
Website: www.horvitz.cl  
 
Email: dhorvitz@horvitz.cl 
 
Daniela Horvitz has specialized in different subjects: 
Diploma in “ISL S-DAY” from Harvard University, 2001; 
Diploma in “Criminal Procedure Reform” of the 
University of Chile, 2003; Graduated in “Introduction 
to the Law of the United States” of the Pontifical 
Catholic University of Chile, year 2004; Graduated in 
“Oral Litigation” from California Western School of 
Law, year 2011; among others. 
 
She is a member of Chile bar association, since the year 1999; Of the family commission 
of the Chilean Bar Association, since 2009; Founder and first President of the Family 
Lawyers Association of Chile (AAF), 2009, and currently President again 2018; Member 
UIA (International Union of Lawyers), since 2011; Member ABA (American Bar 
Association) international section, since 2012 and Vice Chair of the Family Commission 
on 2015; Member of International Academy of Matrimonial Lawyers, since 2012; 
Member of honor of IBDFAM (Brazilian Institute of Family Duty), since 2012; And 
member of the Societé General de Droit Comparé since 2013.  
 
She has participated in various exhibitions and publications at national and 
international level: Exhibitor with “Family businesses and insolvencies”, insolvency 
commission UIA Zaragoza-Spain year 2012; “Compensation for damages in family 
relations”, family commission UIA and FACA Buenos Aires-Argentina year 2012; “The 
Economic Compensation”, Congress of the Argentine Nation year 2012; “Children 
facing the change of domicile and regulations of patrimonial regulation in the old age”, 
Annual Congress UIA Dresden-Germany year 2012; “Surrogate paternity in Mercosur”, 
annual IBDFAM Gramado-Brazil year 2012; “The Hague Convention in Chile”, 
symposium organized by IAML Buenos Aires-Argentina in 2013; “Collaborative Law in 
Chile”, XXI Day of AEAFA Family Law Madrid-Spain year 2014, “Partnership and 
Communities”, Annual Congress UIA, Budapest, 2016, among others. 
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Author of the Chilean chapter of the book “Family Law”, published by Thompson 
Reuters, and edited by James Stewart, on 2015, 2016 and 2017. 
 
Also she practices as an Arbitrator in civil and commercial cases in Chile.  
 
She has been honored to be pro bono as a curator ad litem in cases of children in 
violation, at the request of the Family Courts. 
 
On 2017 she awarded the recognition as “Best Family Lawyer of the year” in Chile. 
 
Areas of Practice: 
Appeals, Arbitration, Child Care/Public Law, Child 
Custody/Residence/Visitation/Contact, Child Support, Cohabitation, Collaborative 
Law, Divorce, Domestic Abuse/Violence/Protection Orders, Emergency 
Procedures/Injunctions, Enforcement: Child Custody, Enforcement: Child Support, 
Enforcement: Property Division, Enforcement: Spousal Support, Finance: Capital 
Provision, Finance: Insolvency, Finance: Pensions/Superannuation/Retirement and 
Employment Benefits, Finance: Property Issues, Finance: Trusts, Hague 
Convention/Child Abduction, Mediation, Modification/Variation: Child Custody, 
Modification/Variation: Child Support, Modification/Variation: Property Division, 
Modification/Variation: Spousal Support, Parentage/Paternity, Pre-nuptial/Post-
nuptial Agreements, Relocation/Removal from Jurisdiction, Same Sex Partnerships, 
Spousal Support/Maintenance/Alimony 
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RACHAEL KELSEY 
 
Website: www.sko-family.co.uk 
 
Email:  rachael.kelsey@sko-family.co.uk 
 
Rachael is a solicitor and the “K” of SKO Family 
Law Specialists, the largest niche family practice 
in Scotland, which is now in its tenth year. 
 
Rachael works in Edinburgh and London, practising Scots Law. She advises on 
the full range of family law matters, with a particular interest and expertise on 
jurisdictional issues in family law cases, with over 90% of her practice now 
having some kind of jurisdictional element to it. She is one of only three ‘leading 
individuals’ in Scotland for family law in the current edition of the Legal 500. 
She has been in ‘Band 1’ of matrimonial lawyers in Scotland in Chambers and 
Partners for many years, where her firm is top ranked, as it is in the Legal 500. 
Rachael is accredited by the Law Society of Scotland as a Specialist in Family 
Law and as a Family Mediator.  
 
In 2016 Rachael was appointed for a period of 3 years to the Family Law 
Committee of the Scottish Civil Justice Council. She is Secretary of the IAFL 
having previously been Counsel to the Academy. She was a founding member 
of the group set up to institute a bespoke Family Arbitration scheme in 
Scotland- FLAGS- and now trains arbitrators nationally and internationally.  
 
Rachael was a member of the Scottish Government Civil Sub-Group working 
on the implementation of vulnerable witness legislation and also on the Lord 
Advocate’s working group on child witnesses; was previously Chair of the 
Family Law Association (2005-2006); Chair, and a trustee, of Family 
Mediation Lothian (2008-2017) and Treasurer of CALM (the organisation of 
solicitor mediators in Scotland) (2007-2016). 
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MELISSA KUCINSKI 
 
Website: www.mkfamilylawfirm.com 
 
Email: melissa@mkfamilylawfirm.com 
 
Melissa Kucinski is an attorney and 
mediator in D.C. and Maryland.  She 
served as a consultant to the Hague 
Conference on Private International Law in 2013, and has written a dozen 
articles published in more than one language on international children’s issues 
and mediation of complex cross-border custody and abduction cases. Melissa 
has presented at nearly 30 national and international conferences on 
international children’s issues and mediation. Melissa was part of a U.S. 
Delegation sent to Tokyo, Japan in 2014 to train Japanese mediators to handle 
international parental child abduction cases under the 1980 Hague Convention 
on Parental Child Abduction. Melissa has been a long-standing member of the 
U.S. Secretary of State’s Advisory Committee on Private International Law.  She 
served as a private sector advisor to the U.S. Delegation to The Hague’s Sixth 
Special Commission meeting in 2011 to review the practical operation of two 
international children’s treaties, and she attended the Seventh Special 
Commission meeting in 2017 with International Social Service (ISS).   She 
currently chairs ISS’s efforts to create a global network of international family 
mediation resources. Melissa has served in a variety of capacities within the 
American Bar Association, including past chair of an International Family 
Mediation Task Force, where she spearheaded the effort to design and host a 
weeklong advanced international family mediation training.   Melissa has taught 
the International Family Law course at the George Washington University 
School of Law since 2010.  She is a fellow of the International Academy of 
Family Lawyers.  Her new book, A Practical Handbook for the Child's Attorney: 
Effectively Representing Children in Custody Cases, will be published later this 
year. 
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WILLIAM LONGRIGG 
 
Website: www.charlesrussellspeechlys.com 
 
Email: william.longrigg@crsblaw.com  
 
William specialises in divorce, financial 
relief (to include pre-nuptial and post-
nuptial agreements) and private law 
children cases.  

William is the former head of the family 
sector at Charles Russell Speechlys and specialises in divorce, financial relief 
(to include pre-nuptial and post-nuptial agreements) and private law children 
matters. He also lectures on a range of family law issues including trusts and 
matrimonial breakdown and is a joint author with Sarah Higgins of Family 
Breakdown and Trusts for Butterworths. He has wide experience of cases with 
an international element and is Immediate Past President of the International 
Academy of Family Lawyers. William was named 2014 International Family 
Lawyer of the Year at the prestigious Jordans Family Law Awards and Family 
Lawyer of the Year 2016 at the Spears Wealth awards.   

William is ranked as a “leading individual” by Chambers & Partners and listed in 
the Honours List of Leading Lawyers in the Family & Matrimonial category of 
the Citywealth Leaders List 2013. He was ranked in the top 10 London Family 
Law solicitors by Spears Wealth Magazine in 2015 and 2017.  

 

 
 
  

 
International Family Law

 
2018 New York Conference

 
Page 164 of 191

http://www.charlesrussellsp/
mailto:william.longrigg@crsblaw.com


 
 

2018 International Family Law Conference  
New York, New York  

April 20 – 21, 2018  
 
 

 
 
KATHARINE MADDOX 
 
Website: www.maddoxandgerock.com 
 
Email: kmaddox@maddoxandgerock.com 
 

Katharine has experience in all areas of family law, 
both domestic and international, including 
preparation of settlement agreements and 
litigation concerning the following issues:  

• Spousal support 
• Child support 
• Division of marital property including division of complex business 

interests and assets 
• Child custody and visitation/access 
• Relocation of children as it relates to custody and visitation 
• Jurisdictional disputes 
• Protective orders 

Memberships: 

Katharine is a Fellow of the International Academy of Family Lawyers 
(IAFL).   The IAFL is "a worldwide association of practicing lawyers who are 
recognized by their peers as the most experienced and skilled family law 
specialists in their respective countries." (http://www.iafl.com/). In addition, 
Katharine is a Fellow of the American Academy of Matrimonial Lawyers 
(AAML).  Fellows of the AAML are "recognized by the bench and bar as a 
leading practitioner in the area of matrimonial law." (http://www.aaml.org/). 

Recognitions: 
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Katharine has been selected as a "Super Lawyer" every year since 2013, and 
prior to that she was selected as a "Rising Star" in the Super Lawyers 
publication.  In addition, Katharine has four-times been selected as a "Top 
Lawyer" in the area of family law by Northern Virginia Magazine.  

She has also been recognized as one of the top lawyers in the field of family 
law by Virginia Business Magazine and she has received the top rating possible, 
"Superb, 10 out of 10" from the AVVO ratings website.  

Katharine has been featured in the following publications: 

• Northern Virginia Magazine article titled Making the Case for 
Custody: http://www.northernvirginiamag.com/education/education-
features/2011/12/28/family-and-all-it-entails-frozen-embryos-and-furry-
friends/ 

• USA Today Father's Day edition article titled More dads demand equal 
custody 
rights:http://www.usatoday.com/story/news/nation/2014/06/14/father
s-day-divorce-custody-partner-husbands-wives/10225085/ 

• National Law Journal article titled Divorce Lawyers Without 
Boarders:http://www.ideallegalgroup.com/wp-
content/uploads/2013/02/130123-National-Law-Journal.pdf 

Lectures and Publications: 

Katharine has lectured on family law issues to the IAFL as well as to the Virginia 
Trial Lawyers Association and the Fairfax Bar Association. 

Katharine was first published in 2004 when she authored an article for the 
Journal of the Virginia Trial Lawyers Association titled Relocation in Custody 
Cases:  A History and the Present State of the Law.  

Katharine and her law partner Julie Gerock have co-authored the Virginia 
chapter of the European Lawyer Reference Series, Family Law:  Jurisdictional 
Comparisons.   
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Most recently in 2018, Katharine published an article for the American Academy 
of Matrimonial Lawyers titled Understanding and Litigation Parent-Child 
Alienation Cases. 

Katharine's background: 

Katharine received her Bachelor of Arts in psychology from the University of 
Virginia and her Juris Doctorate (with Honors) from The George Washington 
University, where she served as the Chairperson of the Law School Academic 
Integrity Committee.  

Katharine's interest in international family law issues was bolstered by the fact 
that she previously lived in Rome, Italy for 16 months.  

Katharine enjoys travel, reading, cooking and spending time with her friends 
and family including her extended family in Argentina.  Katharine occasionally 
brings her friendly rescue dog, Bodhi, into work with her. 
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HAROLD A. MAYERSON 
 
Website: www.mak-law.com 
 
Email: hmayerson@mak-law.com  
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ELSE-MARIE MERCKOLL 
 
Website: www.langsethadvokat.no 
 
Email: merckoll@ladv.no 
 
 
Else-Marie advises on the full range of family law 
matters. She is particularly experienced in 
relation to the financial settlement of personal 
estates, divorce proceedings and the dissolution 
of cohabitation arrangements. She assists in the 
drawing up of e.g. prenuptial agreements, 
marriage agreements, wills, cohabitation 
agreements, and acts as a lawyer for the 
administration of estates, both out of court and 
private. Else-Marie also works regularly as an executor. She is also experienced 
with child cases and international Child Abduction under the Hague 
Convention. 
 
A large part of her practise have an international jurisdictional element to it. 
Else-Marie is leading partner in Family Law Team in Langseth Advokatfirma DA. 
She is fellow of the International Academy of Family Lawyers (IAFL) and 
Chairman of the Board of The Norwegian Bar Association, Oslo County. 
She has written various articles and among them the Norwegian Chapter of the 
book FAMILY LAW,  A Global Guide From Practical Law  
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CHARLES FOX MILLER 

Website: www.bsfllp.com 

Email: cfmiller@bsfllp.com 

Charles Fox Miller is an administrative 
partner at the law firm of Boies, Schiller 
& Flexner LLP. He is a graduate of the 
University of Michigan (BA) and 
Northwestern University School of Law.   
 
Mr. Miller has developed a nationwide practice, with a focus on Florida and New 
York. 
 
Mr. Miller is a member of The New York Bar and The Florida Bar.  He is Board 
Certified in Marital and Family Law by The Florida Bar, and is a Fellow of the 
American Academy of Matrimonial Lawyers and the International Academy of 
Matrimonial Lawyers.  He is the immediate Past President of the American 
Academy of Matrimonial Lawyers (Florida Chapter).  
 
Miller has served as a faculty member of the Houston Family Law Trial Institute 
(2006-2018).  Mr. Miller has been named as one of Florida’s Top Lawyers in 
Family Law and is listed in, Super Lawyers, Florida’s Best Lawyers, Florida’s 
Legal Elite, and Best Lawyers in America (2008-2018).  
 
In 2016, he was recognized in The National Law Journal as a Trailblazer in the 
issue of Divorce, Trusts & Estates. 
 
Mr. Miller has published articles and lectured extensively on family law issues. 
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THOMAS SASSER 
 
Website: www.sasserlaw.com 
 
Email: tomsasser@sasserlaw.com  
 
 
Thomas J. Sasser is the managing partner of the 
law firm of Sasser, Cestero & Sasser, P.A., which is 
located in West Palm Beach, Florida. He is Board 
Certified in Marital and Family Law. Mr. Sasser is a 
Fellow of the American Academy of Matrimonial 
Lawyers (“AAML”) and the International 
Academy of Family Lawyers (“IAFL”). He is a 
Diplomate of the American College of Family Law Trial Lawyers. He received 
his J.D. in 1995 from The University of Florida and his B.A. in 1992 from The 
College of William and Mary in Williamsburg, Virginia. He is a past Chair of the 
Family Law Section of The Florida Bar. In addition, he is a four-time past chair 
of the Florida Bar Marital and Family Law Board Certification Review Course. 
He is a past President of the Florida Chapter of the AAML and serves as the 
national Secretary of the AAML. He also is the Treasurer of the IAFL and has 
served on the Board of the United States Chapter of the IAFL. He served as the 
chair of the Palm Beach County Bar Association Family Law Practice 
Committee from 2003 - 2008. Mr. Sasser is the author of several articles for the 
Family Law Section Commentator and The Florida Bar Journal. He often 
lectures for the Palm Beach County Bar Association, The Florida Bar Family 
Law Section, the AAML and the IAFL. 
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DAVID SCHAFFER 

 
Website: www.familylawltd.com 
 
Email: schaffer@familylawltd.com  
 

David enjoys practicing “esoteric” family 
law, both locally and internationally. With his 
in-depth knowledge of the UCCJEA, he 
convinced an Illinois trial court to overrule a 
Russian Supreme Court decision on custody 
jurisdiction. He has represented clients in 
two seminal cases re: habitual residence, 
including Redmond v Redmond. David is a 
member of the IAFL Hague Committee. He writes monthly "Front Lines of 
Family Law" column for Chicago Daily Law Bulletin. He appears on the U.S. 
Department of State's referral list for Hague cases. For his work with the State 
Department he received an Award of Merit from the National Center for Missing 
and Exploited Children. He is also a Fellow-American Academy of Matrimonial 
Lawyers, having served six years as an instructor for the AAML’s Institute for 
Training Family Law Associates. He was recently appointed to the Academy's 
newly created International Issues Committee. A former chair of the Illinois 
State Bar Associations’ Family Law Section Council, David was also appointed 
by the Illinois Legislature to serve its Family Law Sub-Committee, which 
completely rewrote Illinois’ family law statutes. David enjoys: an AV rating from 
Martindale Hubbell for more than 20 years; being voted “SuperLawyer” last 10 
years; selected a Leading Lawyer. A frequent author and lecturer, David has 
been quoted in four Dear Abby columns and has appeared as a legal analyst on 
FoxNews. 
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BERNICE H. SCHAUL, Ph.D. 
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MIA REICH SJÖGREN 
 
Email: mia@reichsjogren.com  
 
Member of the Swedish Bar 
Association since 1984 
 
Partner , Sverker Sjögren 
Advokatbyrå AB, 1984- 2004 
 
Partner , Advokaterna Sverker och 
Mia Reich Sjögren AB, 2004- 
 
The Law Firm cooperates with Advokatfirman Ljung AB, Gothenburg since 
2006  
Adress Advokatfirman  Ljung AB, Södra Hamngatan 23, 400 13 Gothenburg , 
Sweden. 
 
Branch office in Båstad, Adress Ängelholmsvägen 1, 269 21 Båstad, Sweden. 
 
Member of the IBA, family Law division  
 
Member of the IAML since 1994,  
 
Admissions Committee, IAML 
 
Counsel IAML 
 
President of the European Chapter of the IAML 2008-2010 
 
Vice-President IAML 2010-2016 
 
President Elect 2016-2018 
 
Lectured and written on Swedish International Family Law    
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PAMELA SLOAN 
 
Website: www.amsllp.com 
 
Email: sloan@amsllp.com 

 
Pam is a member of Aronson 
Mayefsky & Sloan, LLP, a firm 
with offices in New York City 
and Connecticut, whose practice is limited to divorce and other 
aspects of family law, including the custody and well-being of a 
separating couple’s children, the identification, valuation and 
distribution of complex financial assets, the assessment of and 
entitlement to child and spousal support, the drafting of pre-marital 
and marital agreements, and the trying of cases when necessary to 
achieve the best result for the firm’s client.  Pam is a fellow of the 
American Academy of Matrimonial Lawyers and of the International 
Academy of Matrimonial Lawyers.  She is a former Chair of the Family 
Law Section of the New York State Bar Association, a former Chair of 
the Matrimonial Law Committee of the New York City Bar Association, 
and a current member of the Association’s Committee on the Judiciary.   

Although AM&S’s practice is focused primarily on the representation 
of high net worth individuals, Pam is committed to representing people 
from underserved communities in their family law matters.  She also is 
involved in diverse community organizations.  She serves on the Board 
of Directors of Women's Housing and Economic Development Corp. 
(WHEDCo) in the Bronx and on the Board of Governors of Bishop 
Loughlin Memorial High School in Ft. Greene, Brooklyn.  

Pam has been recognized by her peers for her skill and integrity: she received 
and maintains the highest rating from Martindale-Hubbell, she has been listed 
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in the Best Lawyers in America since 2003 (Woodward/White), and since the 
inception of New York Super Lawyers (Law & Politics), she has been 
consistently named as one of New York City's top matrimonial practitioners, 
one of its Top 50 Women Lawyers, and one of its Top 100 Lawyers.   
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SANDRA VERBURGT  
 
Website: www.delissenmartens.nl 
 
Email: verburgt@delissenmartens.nl 
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SANDRA VERBURGT 
 

International Family Lawyer 
Partner at Delissen Martens 

verburgt@delissenmartens.nl 

 
 

 
 

 

Practice 

Sandra is a partner at Delissen Martens. She is in charge of the private clients and 

international relationships team, which provides specialised advice and advocacy on 

various practice areas to both international clients and professionals working for 

international clients. Her practice includes mainly divorces and financial relief 

(maintenance, divisions and prenuptial agreements), both contentious and non-

contentious. Many of these disputes involve complex and financial aspects, often with an 

international element. Since 2007 Sandra also deals with cross border disputes.  

 

Delissen Martens 

Delissen Martens advocaten belastingadviseurs mediation is a powerful, medium-sized 

law firm in The Hague/the Netherlands, that is able to provide private and corporate 

clients with legal services of the highest quality.  

 

Publications/Lectures 

Sandra is co-author of the chapter on Private International law and Maintenance law in 

the explanatory commentary “SDU Commentaar Relatierecht” (SDU, April 2014) and the 

online equivalent of Dutch Legal Publisher SDU since 2012. 

In March 2018 she lectured at the UCERF symposium at the University of Utrecht on 

Brexit and international Family law. 

Furthermore she has written several publications in Dutch and English law journals. 

Sandra is also a member of the editorial board of the IAFL Online News, in which E-

journal she publishes frequently. 

Sandra is a trainer of DM Academy, the training establishment of Delissen Martens, 

certified by the Dutch Bar Organisation. 

Furthermore she frequently lectures during conferences of the International Academy 

of Family Lawyers (IAFL). 

 

Memberships 

Sandra is an accredited family lawyer/mediator and member of the Dutch Association of 

Family Lawyers and Divorce Mediators (vFAS) and a fellow of the International Academy 

of Family Lawyers (IAFL), for which body she is serving as a Vice President of the 

Executive Committee and Vice President of the European Chapter.  

 

 

https://www.delissenmartens.nl/en/team/sandra-verburgt 
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OREN WEINBERG  
 
Website: www.boulby.weinberg.com  
 
Email: oweinberg@boulbyweinberg.com  
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Toronto, ON Canada  M5H 2A4 
T: 647.494.0113 ext. 100 
F: 647.347.2156 
E: oweinberg@boulbyweinberg.com 

boulbyweinberg.com 
 

  
 
 
 

  
                      

Oren has practiced family law exclusively since 2005. He advocates for his clients when 
negotiating agreements, appearing before trial and appellate courts as well as in mediations and 
arbitrations. Oren handles all aspects of family law including property and support, custody and 
access. Oren acts for clients based in Ontario and internationally. 
 
Oren graduated from York University with an Honours Bachelor of Arts in 1995. He obtained a 
Masters of Arts in 1997 from the University of Toronto. Oren backpacked through Asia and 
Australia and worked for a major Canadian bank before attending law school. He graduated from 
the University of Western Ontario with an LL.B. in 2004. He was called to the Ontario bar in 2005. 
 
Oren is a member of the Ontario Bar Association and the Advocates’ Society. He is a Fellow of 
the International Academy of Family Lawyers and is recognized by Best Lawyers. 

Oren participated in the Program on Negotiation at the Harvard Negotiation Institute where he 
completed the Mediating Disputes Workshop. As a mediator, Oren focusses on his client’s 
interests in order to tailor a solution focused process that promotes the parties’ participation in 
resolving their own differences.  When asked, Oren will also arbitrate.  
 
Oren has a passion for travel. He is an avid water skier and cyclist. 
 
 

 
 
 
Oren Weinberg  
Partner at Boulby Weinberg LLP 

 
International Family Law

 
2018 New York Conference

 
Page 187 of 191



 
 

2018 International Family Law Conference  
New York, New York  

April 20 – 21, 2018  
 
 

ELLIOT WIENER  
 
Website: www.phillipsnizer.com  
 
Email: ewiner@phillipsnizer.com  
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