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Art. 12 of the Brussels Ila Regulation provides for a rule on the prorogation of jurisdiction
concerning parental responsibility. The aim of the provision is not only to ensure legal
certainty and predictability, but also to allow consolidation of proceedings and to reduce the
costs, which may be caused by simultaneous proceedings in different Member States.! The
prorogation of jurisdiction does not represent an exclusive ground of jurisdiction, which
would produce the negative effect of depriving the jurisdiction of all other Member States
court under the Brussels Ila Regulation.? The discretionary power of the Member State court
when evaluating the best interest of the child suggests non-exclusivity,? flexibility, and non-

binding effect* on the prorogued Member State court.

Rule on choice-of-court agreements in parental responsibility matters was for the first time
introduced in Art. 3(2) of the Brussels II Convention®, inspired by Art. 10(1) of the 1996
Hague Convention on parental responsibility and protection of children.® In contrast to the
Brussels II Convention and the Brussels II Regulation,” Art. 12(3) of the Brussels Ila
Regulation guarantees the non-discriminatory treatment of both marital children and children

born out of the marriage.® In 2016 the Commission presented the Proposal, which suggested
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minor modifications regarding the text of Art. 12 of the Brussels Ila Regulation,® taking into
the consideration interpretation provided by the ECJ.!° However, in December 2018, the
Council of the EU has reached General Approach concerning the Commission Proposal,

where the rule on choice-of-court seems to be significantly changed.!!

In the first place, it is necessary to pay attention to a new wording of Art. 10a of General
Approach, which modifies the structure of Art. 12 of the Brussels Ila Regulation and
abolishes the distinction between “two types” of choice-of-court. Art. 12(1) of the Brussels
Ila Regulation allows concentration of parental responsibility proceedings with divorce,
separation, or marriage annulment proceedings and Art. 12(3) lays down the rule on the
prorogation of jurisdiction in proceedings other than those referred to in paragraph 1. It was
discussed whether the latter paragraph should enable concentration of the proceedings other
than the proceedings concerning divorce, separation, or marriage annulment,'? or, if this
provision permits seizing a Member State court in the autonomous proceedings.!* According
to ECJ in case C-656/13, only the interpretation, allowing the application of Art. 12(3) of the
Brussels I1a Regulation even where no other proceedings are pending before the court chosen,
guarantees that the objectives pursued by the Brussels Ila Regulation are respected.!* Art.
10(3) of the Commission’s Proposal eliminates any doubts in this regards by removing the
wording in the text “proceedings other than those referred to in paragraph 1”. Even more, as
indicated above, the text of new Art. 10a of the General Approach unifies two rules on
choice-of-court by providing that the courts of a Member State shall have jurisdiction where
(1) the child has a substantial connection with that Member State, (ii) the parties and any
other holder of parental responsibility have agreed (accepted) upon the jurisdiction; and (iii)
exercise of jurisdiction is in the best interests of the child. According to General Approach,

the possibility of concentration of jurisdiction in divorce, separation, or marriage annulment
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upon fulfilment of specific requirements, as provided in Art. 12(1) of the Brussels Ila
Regulation, remains still possible in virtue of new Recital.!> In other words, pending divorce,
separation, or marriage annulment proceedings would not represent a special type of
jurisdiction agreement, but each of the jurisdictional grounds listed in Art. 3 of the Brussels
Ila Regulation may be perceived as a substitution for the condition of the substantial
connection.! However, due to a sharp critique of Art. 3 of the Brussels Ila Regulation, which
opens the door for abusive procedural tactics,!” such substantial connection may still leave an
inevitable question. Moreover, although new Art. 10a(1)(a) of General Approach maintains
status quo as to the non-exhaustive list of substantial connections, it encompasses expressly
another factor which could be newly taken into consideration: former habitual residence of the

child.

In the second place, attention must be drawn to subjects to the agreement. Art. 12(1) of the
Brussels Ila Regulation requires an agreement between the spouses (where at least one of the

spouses must have parental responsibility in relation to the child), which are parties to
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36/2005 Coll. on Family law and Article 100 of Act No 161/2015 on Civil Procedure). By virtue of EU legal
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divorce, separation, or marriage annulment proceedings according to Art. 3 of the Brussels Ila
Regulation. Where one of the holders of the parental responsibility is not subject to the
proceedings according to Art. 3, the provision requires an additional agreement also with a
holder of the parental responsibility.!® Contrarily, Art. 12(3) of the Brussels Ila Regulation
provides that the jurisdiction of the Member State courts must be accepted expressly or
otherwise by all the parties to the proceedings. Who is party to the proceedings should be
determined by the national law.!” General Approach introduces a mix of these two paragraphs
regarding subjects to such agreement: the parties, as well as any other holder of parental
responsibility, must agree (or accept) upon the jurisdiction. In consequence, such parties may
be spouses of the proceedings according to Art. 3 of the Brussels Ila Regulation, or parties

different to spouses in other proceedings, who would be determined by the national law.

The most significant doubts in the context of Art. 12 of the Brussels Ila Regulation concern
the question regarding (i) time of seising a Member State court, i.e., whether the parties are
able to agree on a Member State court prior to the institution of proceedings or after the
commencement of the proceedings;?’ and (ii) acceptance made “otherwise in an unequivocal

manner”, i.e., if it covers tacit acceptance and submission by appearance.?! Art. 10 of the

18 However, certain linguistic versions suggest that is necessary either the agreement between the spouses or the
agreement between the holders of parental responsibility (Spanish and German versions). On the other hand,
other linguistic versions provide for the wording “and”, where both agreements are required (English, French,
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proposals of the European Parliament, do not offer any answer - the linguistic versions are still different
(compare English, French, and Italian version with German and Spanish versions).
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proceedings had begun. It was concluded that: “...the diversity of views expressed by this court indicates that the
interpretation is not acte clair and may have to be the subject of a reference to the European Court of Justice in
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ECJ, Case C-656/13, L v. M, par. 19, 21, 28; Case C-565/16, Alessandro Saponaro, Opinion of Advocate
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Vasilka Ivanova Gogova v llia Dimitrov Iliev, 21 October 2015, ECLI:EU:C:2015:710, par. 42; c) The
agreement of the party may be regarded as implicit in the absence of opposition after the date on which the court



Commission Proposal reacts to this doubt by providing that the jurisdiction of Member State
court must be accepted “at the latest the court is seized, or, where the law of that Member
State so provides, during those proceedings”. In a case, where the jurisdiction is accepted
during the proceedings, the agreement must be recorded in court in accordance with its
national law.?? The question is whether the wording “to be recorded” implies tacit prorogation
where entering into proceedings without contesting jurisdiction may be merely recorded in
any form in accordance with the law of the seized Member State court, or if a specific
agreement by the parties registered in front of the Member State court would be necessary.
General Approach even more, clarifies this problem by specifying that (i) the agreement
should be made at the latest at the time the court is seised; or (ii) express acceptance of the
jurisdiction is required in the course of those proceedings, which must be expressed in
writing, dated and signed or included in the court record in accordance with national law and
procedure, whereby all the parties must be informed of their right not to accept the
jurisdiction. It appears that the General Approach rejects any possibility of assuming
jurisdiction on the basis of submission by entering an appearance. Conversely, paragraph la
enjoys a legal presumption of implicit agreement in case of absence of the opposition of a
person who became a party to the proceedings after the court was seized as already interpreted

by the ECJ in case C-565/16, Alessandro Saponaro.?

However, a problem regarding ex ante agreement for parental responsibility may still arise,
where the parties may agree on the jurisdiction of a court, which will have jurisdiction for
divorce, separation, or marriage annulment according to Art. 3 of the Brussels Ila Regulation.
Although this agreement may benefit the parties who wish to concentrate the proceedings
relating to divorce, separation, or marriage annulment with the proceedings relating parental
responsibility, due to the absence of a rule on choice-of-court relative to divorce, separation,

24

or marriage annulment, ** it creates impossibility to predict which court will assume

jurisdiction. It may, even more, encourage a “rush to court”.?

was seized, whereby opposition precludes the acceptance of the prorogation of jurisdiction, see case C-565/16,
Alessandro Saponaro, par. 32.
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efficacia nell’esecuzione delle decisioni, Rivista di diritto internazionale privato e processuale, (2017), p. 255,
where according to the author the procedural conduct of the party, which neither explicitly accepts the
jurisdiction or contests the jurisdiction, but requests parental responsibility in the petition filed upon the court in
the divorce proceedings, cannot be in virtue of this new wording in the Commission’s Proposal understood as
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Lastly, particularly one amendment in the General Approach must be highlighted as to
protection of the weaker parties. Article 12 of the Brussels Ila Regulation does not contain
any rule on the substantive validity of the choice-of-court agreement. However, it must be
borne in mind that Article 12 of the Brussels Ila Regulation does not produce the negative
effect of depriving the jurisdiction of other Member States courts.2® This has two
consequences. First, the previous agreement which would be concluded in mistake, fraud, or
duress does not preclude the weaker party from seizing a Member State of the place of
habitual residence of the child. Second, such a seized Member State court does not examine
the substantive validity of the jurisdiction agreement, since the agreement is not effective for
any other Member State court other than the designated one. Therefore, the substantive
validity may be assessed only by the seized designated Member State court (i) only in the

light of the considerations connected with the requirements laid down in Article 12 of the

studies, reports, impact assessments and projects concerned this issue. See for example: Study to inform a
subsequent Impact Assessment on the Commission proposal on jurisdiction and applicable law in divorce
matters, Draft Final Report to the European Commission DG Justice, Freedom and Security, European Policy
Evaluation Consortium, 2006; Commission Staff Working Document. Annex to the proposal for a Council
Regulation amending Regulation (EC) No 2201/2003 as regards jurisdiction and introducing rules concerning
applicable law in matrimonial matters. Impact Assessment, SEC(2006) 949, 17 July 2006; EU Commission,
Study on the assessment of Regulation (EC) No 2201/2003 and the policy options for its amendment, Final
report: evaluation —  Study. Study  conducted by  Deloitte, 2015, available  at:
https://publications.europa.eu/en/publication-detail/-/publication/463a5c10-9149-11e8-8bc1-
Olaa75ed71al/language-en/format-PDF/source-73782761; Commission Staff Working Document. Impact
Assessment. Accompanying the document Proposal for a Council Regulation on jurisdiction, the recognition and
enforcement of decisions in matrimonial matters and the matters of parental responsibility, and on international
child abduction (recast), SWD/2016/0207 final, 30 June 2016; Project ‘Planning the future of cross-border
families: a path through coordination’ (EUFam’s), co-funded by the Directorate-General for Justice and
Consumers of the FEuropean Commission (JUST/2014/JCOO/AG/CIVI/7729)  available at:
http://www.eufams.unimi.it/project/; Project ‘Cross-Border Proceedings in Family Law Matters before National
Courts and CJEU’, funded by the European Commission’s Justice Programme (GA -
JUST/2014/JCOO/AG/CIVI/7722)  available at:  http://www.asser.nl/projects-legal-advice/cross-border-
proceedings-in-family-law-matters-before-national-courts-and-cjeu/. Article 3a of the Proposal for a Council
Regulation amending Regulation (EC) No 2201/2003 as regards jurisdiction and introducing rules concerning
applicable law in matrimonial matters, COM(2006)0399 final, 17 July 2006 contained a new rule on the choice-
of-court agreement in divorce or legal separation. The never-accepted, proposed rule on the choice-of-court
agreements in divorce or legal separation did not meet with unconditional approval. T. M. DE BOER, What we
should not expect from a recast of the Brussels Ilbis Regulation, in Nederlands Internationaal Privaatrecht
(2015), p. 11. In 2016, the Commission processed the various options in order to improve the current rules laid
down in the Brussels Ila Regulation. Commission compared the options and found out that “the existing rules
have proven to work to a large extent satisfactorily, and the drawbacks of the other options make them currently
not feasible or desirable.” See Commission Staff Working Document. Impact Assessment. Accompanying the
document Proposal for a Council Regulation on jurisdiction, the recognition and enforcement of decisions in
matrimonial matters and the matters of parental responsibility, and on international child abduction (recast),
SWD/2016/0207 final, 30 June 2016, p. 23.

23 On the same considerations see F. C. Villata, L. Valkov4, EUFam’s Model Choice-of-Court and Choice-of-
Law Clauses, available at: http://www.eufams.unimi.it/2017/12/27/model-clauses/, p. 42-45.
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Brussels Ila Regulation®’ - such a conclusion would lead to the impossibility of examining
substantive validity which seems even more essential element in family matters with a weaker
party; (ii) conflict-of-laws rules (of the designated Member State court) in virtue of the new
rule on substantive validity introduced into Article 25 of the Brussels I-bis Regulation;?® or
(ii1) by the /ex fori, which always means the law of the designated Member State court.
Although the General Approach newly suggests exclusivity of the agreement in the situation
where all parties have already accepted the jurisdiction expressly in the course of the
proceedings, it practically does not introduce an amendment. It is possible to imagine that the
Member State court A is first seized and the second seized Member State court B establishes
its jurisdiction on the basis of the (exclusive) agreement of the parties under Article
10a(1)(b)(ii1) of the General Approach in the course of its proceedings (for example, where the
lis pendens would not be known to the Member State court B). In such a case, the decision as
to the jurisdiction of the Member State B would be binding on the Member State court A and
the Member State court A would not be entitled to examine substantive validity of the
acceptance of the parties in the course of the proceedings in front of the Member State court
B.2? Although none of the proposals have contained any rule on substantive validity, one
significant modification in the General Approach strengthen the position of the weaker party:
a court must newly ascertain, that the previous agreement or acceptance in the course of the
proceedings was based on an informed and free choice of the parties and was not a result of
one party taking advantage of the predicament or weak position of the other party in the light
of Art. 10a(1)(b) and new Recital of the General Approach.*°

The General Approach as to Art. 10a determining choice-of-court must be in generally
evaluated positively - it makes an effort to clarify most of the problems which may arise
during the application of this provision and which still seem to be unclear. However, it is
regrettable that it was not proposed to tackle the issue on the rule on choice-of-court

agreements relative to divorce, separation, or marriage annulment in the proposals, which may

27 As stated by the ECJ in the context of the Brussels Convention. See ECJ, Case C-159/97, Trasporti Castelletti
Spedizioni Internazionali SpA v Hugo Trumpy SpA, 16 March 1999, ECLI:EU:C:1999:142, par. 49.

28 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on
jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, OJ L 351, 20
December 2012 (“Brussels 1bis Regulation).

2 ECJ, Case C-456/11, Gothaer Allgemeine Versicherung AG et al v Sampskip, 15 November 2012,
EU:C:2012:719.

30 A new Recital should be added: “Before exercising its jurisdiction based on a choice of court agreement or
acceptance the court should examine whether this agreement or acceptance was based on an informed and free
choice of the parties concerned and not a result of one party taking advantage of the predicament or weak
position of the other party. The acceptance of the jurisdiction in the course of the proceedings should be
recorded by the court in accordance with national law and procedure.”.



still create a problem also in the context of the ex ante choice-of-court agreements relative to

parental responsibility.



