The Hague Convention of 1980 is an extraordinary tool designed to prevent international child
abduction with no less than 101 Contracting States. In 2015, almost 3.000 children were
involved in a return application, and 45% of them were returned?.

However, the instrument is still perfectible. This article will focus on issues which cause the
most difficulties during litigation: (1) the unfortunate absence of a definition of the concept of
“habitual residence” and a proposed definition ; (11) the unfairness of the starting point of the
one-year period with regards to the settlement of the child exception and a proposed starting
point and (I11) the dangers of a broad interpretation of the grave risk of harm exception and
proposed express limitations.

|- A proposed definition of “habitual residence”

The Hague Convention has omitted a definition of “habitual residence”, in order to let Member
States make their own determinations. The absence of a definition “has helped courts avoid
formalistic determinations but has also caused considerable confusion as to how courts should

interpret ‘habitual residence®” .

The concept of habitual residence is central to the application of the Hague Convention remedy.
If a child is found not to have their habitual residence in another Member State, the Convention
will not apply and return will not be available. Judges of the Requested State have jurisdiction
to determine the child’s habitual residence.

This absence of definition fails to offer legal certainty for the left-behind parent. Absent a global
definition, a child could be abducted to a foreign country which applies a fundamentally
different interpretation to the one applied at home. Since the left-behind parent, by definition,
has no control over which State their child will be abducted to, it follows that parents can never
figure out for sure what would be taken into account to consider that their child has acquired or
abandoned a habitual residence.

This is particularly problematic given the diversity of interpretations used throughout the years
and among the different countries. The most striking difference being whether one should focus
the inquiry on the particular circumstances of the child, VS on the intention of their parents.

A. Study of case law interpretation
Focus on the child. In Canada, most cases will give more importance to the reality of the child,

the fact that they have remained in one place for some time prevailing over parental intention3.
Similar approaches prevail in Germany* and Switzerland®.
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In France®, it was recently held that the common intention of the parents at the time of birth to
have the child live in a specific country was not enough to overlook the fact that the infant had
lived with their mother in a another State, considering that the main “center of life” of an infant
revolves around the person(s) they are living with. Therefore, habitual residence of the child
was established absent the father’s consent. Continuous physical presence trumped initial
common intention of the parents, which was criticized’. Previously, heavy weight was given to
the parents’ common intention®.

In the United States (federal level), the inquiry used to focus on the child in the leading case
Friedrich?®, until it was reversed in Mozes® in favor of a focus on parental intention.

Focus on the intention of parents. Some states focus solely on the parents’ common intention,
sometimes ignoring duration of the stay (2,3%, 4 years'?). The test in the United States derives
from Mozes®® under which settled intention to abandon one’s prior habitual residence is a
crucial part of acquiring a new one. The reasoning being: “the function of a court is not to
determine whether a child is happy where it currently is, but whether one parent is seeking
unilaterally to alter the status quo with regard to the primary locus of the child’s life”
considering that the easier it is to shift a child’s habitual residence without both parents’
consent, the greater the incentive to try, and that children can quickly adapt to a new
environment.

In Australial* and New Zealand®®, common intention of the parents also trumps the child’s
reality. Similar weight was given to common intention in the United Kingdom?, until the
Supreme Court!’ applied the test adopted by the CJEU, “with the purposes and intentions of the
parents being merely one of the relevant factors”.
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Mixing both findings. The leading case from the European Court of Justice is that of
Mercredi'8, which proposes a definition!® which takes into account not only intention but also
factual integration of the child.

In Israel, the Supreme Court has held that both factors should be taken into account?, not giving
independent weight to parental intent?*. A recent case considered both and determined parental
intent through the child’s reality? (kindergarten, health insurance...).

Mozes was sometimes altered, using common intention as a first step to a two-step analysis
where acclimatization of the child to their new environment could trump parental intent?3, State
Circuits have also developed their own case law, blending the perspective of the child with
circumstantial evidence showing parental intent, in Feder?* and Silverman?®.

A South African court?® held that if parents have a shared intention it will determine habitual
residence, failing that, the child’s perspective should prevail.

Common ground. Most states consider habitual residence is a factual concept?’, and consider
the stability?® and duration of the stay (without a fixed minimal duration except in
Switzerland®?), as well as the child’s age®.

B. Proposition of a global definition

Proposal (article 384).
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“The habitual residence mentioned in sub-paragraph a) above, is a notion of fact, which
shall be determined through the agreement of both parents to establish stable settlement
of their child in that State for an unlimited duration.

Common intention shall be assessed at the time of the move, and demonstrated, among
other facts, by the reasons for the move, its intended duration and the stability of the
stay.

Absent common intention, the perspective of the child should prevail, taking into
account (but not limited to) the duration of the stay, the child’s age, attendance at
school, language spoken, as well as family and social relations.”

Explanation. This definition is a compromise, inspired by the different interpretations. It
provides discretion to consider particular circumstances, while setting a framework.

It makes clear that unilateral intention is not enough to modify a child’s habitual residence, as
per the Convention aim to protect children against wrongful removal or retention. It intends to
avoid “trapping” parents who have gone abroad with their children for a limited duration
(“sabbatical year”, attempted reconciliation with a spouse). It contemplates that children adapt
quickly to a new environment while still benefitting from stability being maintained. It rejects
a potential last step of the analysis®* allowing habitual residence to be modified through
settlement, since this issue relates to the Article 12 exception.

- The starting point of the settlement exception

Under Article 12(2), the court may not order the return of the child if a year has elapsed since
the wrongful removal/retention and the child is found settled. Giving weight to settlement of
the child into the environment of the wrongful retention/removal goes against the aim of the
Convention (deter abduction), and allows the position of the abducting parent to consolidate
over time.

Abducting parents also sometimes claim settlement of the child as a defense, even before the
time period has lapsed®?, despite the Hague Judge not having jurisdiction over the welfare of
the child.

However, the rationale is that after one year, the focus shifts from the policy aims of the
Convention to an inquiry more focused on the child:,

In practice, the courts will most often find after one year that the child has settled, applying a
broad test, and rule against return unless the child was hidden by the abducting parent and living
secretly, preventing them from acquiring stability.

In that case, the left-behind parent can sometimes search for years before finding them, which
prevents filing within the limit. Even if they manage to find the child shortly before a year, the
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length of the proceedings and inadequate legal advice3* may exclude return. Courts have
sometimes circumvented the one-year rule, holding the child was “not settled” even after a long
time (up to seven years®!), or applying the equitable tolling doctrine, while other countries
have refused to bend the rules, accepting an unfair result for the left-behind parent.

A. Case law study

Children almost always found settled after one year. Showing a child has settled into their
new environment after one year is an easy burden. In Australia®® , it was held that the onus is
not difficult to discharge and mere adjustment to surroundings will suffice. Similar success in
Canada®’, France®, Israel®®, Luxembourg?®, United States*'.

In the United Kingdom however, “emotional” integration as well as mere adjustment to
surroundings*? was required, since “the interest of the child in not being uprooted must be so
cogent that it outweighs the primary purpose of the Convention*®”. This threshold was relaxed**
in 20074 where settlement was considered from the child’s perspective : “felt integrated into
their new environment and now wanted to remain there”.

Exception: hidden children. Abducting parents can sometimes conceal the child hoping the
other parent won’t find them. “Hiding places”, will usually not amount to settlement, whether
in the United Kingdom“8, Switzerland*’, United States*®, or Canada*®. These children might not
attend school or develop relationships due to concealment, or courts use these cases as a
deterrent policy (see latter case).
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Perverse effect of article 12(2) when the child’s location is unknown. A parent who ignores
the location cannot initiate proceedings, not knowing in which country to do so. In a French
case, the holding of the Appellate Court that less than one year had elapsed between the time
the mother learned the location of the children and the application was reversed, holding that
the starting point was the time of removal, not the time the mother had found out the location®.
This solution is logical per the letter of the Convention, but unfair for the parent who finds
themselves without a remedy despite their best efforts to search for the children. Similar
outcomes appear in Canada®, United Kingdom?®?, United States®?,

Attempted solutions. In the United States, equitable tolling> is sometimes applied (it allows
the delay to start running after the parent finds out the location of the child if one can show that
the child was concealed and the delay in filing was due to concealment®®), while the Supreme
Court have refused to do so0®®. Some States have rejected this doctrine while still using a more
stringent burden in case of concealment®’, taking into account the reason behind the delay in
filing, refusing to let an abductor rely upon their ability to hide®. Some have held that when
the delay in the proceedings was engineered by the taking parent in order to invoke article 12(2),
return should be ordered®.

These solutions contradict the letter of the current Convention.

B. Proposition: a different starting point
Upon finding settlement, a court can still exercise discretion and order the return nonetheless.
However, this power is not always used, and the practice of refusing to find settlement when it
is clearly existent, in order to circumvent article 12(2) and obtain a “fair” result should not
perpetuate.
Modifying the starting point could diminish the arbitrariness®! of the one-year period, and adapt
to obstacles faced by parents (child concealment, heaviness of proceedings, unsuitable legal
advice).

Therefore, article 12(1) could be modified as follows:
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“Where a child has been wrongfully removed or retained in terms of Article 3
and, at the date of the commencement of the proceedings before the judicial or
administrative authority of the Contracting State where the child is, a period of
less than one year has elapsed from the moment the left-behind parent has
discovered the location of the child, the authority concerned shall order the
return of the child forthwith. (...)”

This will allow this article to be applied only in cases where parents have voluntarily or
negligently let one year elapse before filing.

I11- Limitations to the grave risk exception

This exception is almost always raised by the abducting parent, resulting in being nicknamed
“talon d’Achille”®? of the Convention. The Pérez-Vera Report recognizes the exceptions must
be interpreted restrictively if the Convention is not to become “a dead letter®,

Hague Judges have no jurisdiction over the welfare of the child, and this exception interpreted
broadly could grant such power. Abducting parents indeed sometimes raise matters related to
the welfare of the child, asking the Judge to determine where the child would be happier —
staying or returning — or make grave and unfounded accusations against the left-behind parent
hoping for the exception to apply.

The abducting parent will usually raise arguments based on their own refusal to return with the
child.

One must keep in mind that the return order commands the child to return to the country of their
habitual residence, not always to the home of their other parent®4. The abducting parent is
therefore free to accompany their child, smoothing their return, and it is their refusal to do so,
as well as their decision to wrongfully remove the child which inflicts the harm.

A. Case law study

Evolution from permissive to strict interpretation. Case law has sometimes evolved from a
permissive interpretation amounting to an assessment of the welfare of the child to stricter
analysis: at the ECHR, from Neulinger®® to K.J.%6. In France, precedent also went from a
permissive approach®’ to restrictive interpretation, refusing to take into account adaptation
issues and difficulties to organize visitation with the mother®®,
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Residual permissive interpretation has sometimes denied return on the basis of article 13(1)
instead of 12(2), relying on time spent in the new country and the best interest of the child®.

Absence of grave risk. Hague Judges are confronted with welfare arguments and have been
firm about what cannot constitute grave risk of harm or an intolerable situation, applying strict
standards. Violence must be established through repetition’® and cannot be limited to “minor
domestic squabbles’™”.

(i)Adaptation issues. Issues inherent to return cannot be taken into account or else they would
negate the purposes of the Convention (prompt return). Therefore, mere adaptation issues
linked to changing homes are not grave risks’2.

(if)Separation with parent/sibling. This should not constitute grave risk since the abducting
parent is the one creating this situation by removing the child, as was held in England,
Canada’, Israel™, United States’®, Switzerland’” and ECHR'®,

The mental state of the mother upon return with the child should only be considered if it would
cause a situation which the child should not be required to endure’. Separation with siblings
has sometimes® been considered grave risk. Where separation with the mother was deemed
intolerable enough to deny return®, the Canadian Supreme Court Justice added that this should
happen only “in the rarest of cases”.

(iii)Potential protection by the State of return. Courts have taken into account the capacity
of the State of return to protect the child/parent from violence and abuse®?, while some have
refused to do so®.
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(iv)Risk not specific to the particular child. Return should not be refused due to the country
of return being less secure (for example: Israel®*, Zimbabwe?), the question not being whether
there is war in that country, but whether the child would suffer a grave risk of harm upon
return®. Similarly, covid-19 is not a risk specific to that child, although one must check whether
treatment is available in the return State®”.The risk must be on the child, not on a third party
such as a sibling® or the unhappiness of the taking parent®°,

“Actual” grave risk of harm. Restrictive interpretation still allows for applications. For
example, if a mother suffering from PTSD and battered woman syndrome will find herself upon
return in such a mental state she will not be fit to care for her child®; if a child displays physical
symptoms of trauma at the idea of returning to where he suffered violence®?; if a child was very
young and “wholly dependent” on a mother who was unable to return®; or sexually abused by
the father®; or would suffer PTSD upon return® or in extraordinary circumstances involving
the mafia prostitution issues and human trafficking®. In one very surprising case, it was held
that the existence of a default judgment which found that the father had killed the mother was
not clear and convincing evidence that the children would face a grave risk of harm if returned,
absent any allegation he had ever harmed the children®.

B. Proposed addition to article 13(1)b)
“Separation with the abducting parent and mere adaptation issues shall not be

construed as qgrave risks or intolerable situations absent particular
circumstances, as they can be prevented by restraining from abduction”.

The Convention relies on the principle that the courts of the habitual residence of the child are
better fitted to rule on welfare®”. This commands return in almost all cases unless there is an
actual grave risk of harm. Disadvantages to return should therefore be excluded from this
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Acrticle, in order to deter parents from systematically raising very violent accusations which will
eventually annihilate any dialogue between the parents, against the best interest of the child®.

To conclude, while forty years in, the Hague Convention has improved the situation of many
children and families, rethinking these remaining issues would make the instrument even more
efficient. While the three themes studied seem particularly relevant to problems faced in
practice, broader issues could also be discussed in the future, such as opening the return remedy
to third party States, raising awareness with professionals, encouraging mediation...
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