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PAT MOODLEY BALLB LLM

Pat Moodley Legal Consultants Pty Ltd
PatM Mediations

+27827866339

South Africa

Email: patmoodley8@gmail.com
Website: www.pat-moodley-mediations-
agbbgmwrari7g8ol.builder-preview.com/

During 35 years career in law, Pat Moodley has practised as an attorney, been a Senior
Lecturer and Deputy Dean of the Law Faculty at the now University of Kwa Zulu Natal and
spent 27-year term with the Department of Justice.

In these 27 years, Pat:

o was the first Black State Law Advisor appointed to the SA Law Reform Commission,
responsible for drafting the Child Justice Act and helped draft the Children’s Act and
Sexual Offences Act

e served as a Family Court Magistrate

e was appointed Provincial Head of the Department of Justice, Kwa Zulu Natal

Pat has completed a Diplomatic Training course (Washington DC); participated in the Child
Law programme (London Metropolitan University); trained Judicial Officers (Namibia and
Kenya). She has presented papers on Family and Child Law at conferences and is an
accredited Family Law Mediator and Arbitrator.
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ESTHER WAWERU

Equality Now
Nairobi
Kenya

Email: ewaweru@equalitynow.org
Website: equalitynow.org

Esther Waweru is a seasoned human rights lawyer and Advocate of the High Court of Kenya
with over 14 years’ experience, specializing in gender equality, anti-discrimination, and the
rights of women and girls. She serves as Senior Legal Advisor at Equality Now’s Africa
Office, where she leads regional efforts to end sex discrimination in law and advance the
implementation of the Maputo Protocol.

Esther also coordinates the Solidarity for African Women’s Rights (SOAWR) Coalition, a
network of over 70 organizations across 30+ African countries committed to women's rights
advocacy. Her work over the years has included strategic litigation, legal reform, and
transitional justice, with engagements at national, regional, and international levels—
including the International Criminal Court.

She previously held key legal roles at the Centre for Reproductive Rights, the Kenya Human
Rights Commission, and in private practice. Esther holds a Bachelor of Laws and a Master’s
in International Studies.
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Session 1:

International Acaldemy of Family Lawyers
Internatlonal Family Law Symposium
T

Date 2nd September 2025
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“Venue: Trademark Hotel, Nairobi, Kenya“
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We are experts, catalysts, tried and true reformers.

orldwide Knowledge /Apre-eminent 30 years 0
partnerships is powe voice progress|

\e have partnered with Our world-class reports Our strategic litigation Over 30 years we have

thousands of grassroots and research provide establishes good played a transformative
women’s groups in over evidence, call out unfit precedent, while our role in the reform of 120
100 countries and are a laws, and articulate submissions to UN & sex-discriminatory
member and convenor roadmaps for model other treaty bodies hold laws.
of multiple coalitions. legislation and reform govemments to

account.
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. CONCLUSION

NOoO g PN

BACKGROUND

1 ® There canbe no equality in society, without
equality in the family.

@® Yetdiscrimination in family law continues to
be institutionalised in law, practice, and policy
in many countries in Africa

FRAVEWORK AND METHODOLOGY
® Qualitative methodology with Application of
intersectional feminist theory (HRBA)
2 . ® Deskreview of primary and secondary sources
® Surveysand key informant interviews
® Inclusion of lived realities case studies

Equality
Now

Ajust world for all women and girls

B BACKGROUND AND CONTEXT
3.

4.

SCOPEAND PARAVETERS OF THE
STUDY

Foous on 20 African countries based on
Geographic and language considerations

9 broad family law thematic issues

® Timelines: April 2022-December 2023

LIMITATIONS

The report is not a definitive representation of
the laws in any of the 20 select countries, but
rather to show a general overview of family laws
in the countries (illustrative not exhaustive)

There have been post 2024 developments in
some countries
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A TVE FRAVENORK

GLOBAL
® CEDAW:Articles 1,25,1314,and 16
® Joint CEDAW and ORC General Comment on elimination of harmful practices
® General Recommendations on elimination of Discrimination, ending GBV, economic
consequences of marriage, family relations and dissolution; and equality in marriage

REGIONAL
® African Charter: Article 18(3)
® Maputo Protocol : Articles 1,2, 3,5,6,7,8,14,17,20,21
® African Charter on the Rights and Welfare of the Child:Article 21
® Joint ACHPR and ACERWC General Comments on Ending Child Marriage

® General Comments on HIV; Sexual and Reproductive Health; Right to Property during
Separation, Divorce, or Annulment of Marriage

® SADCModel Law on Ending child marriage Equality

Now

Ajust world for all women and girls

Tunsia)

T
Eover|

Northem Africa  Algeria, Egypt, and Tunisia

suomn]
Central Africa Burundi, Cameroon, and the Democratic

Republicof Congo

Eastem Africa Ethiopia, Kenya, South Sudan, Sudan, and
Tanzania

and South Africa

:Imrz
o) ETHIOPIA|

SoUTH SUDAN

e |
RcoNGO

BuRUNDI
TaNZAN

Cdte Divoire, Nigeria, Senegdl, and The
Gambia

ncous s |

HozaMBIOUE

BorswANA

Equality B
Now

Ajust world for all women and girls
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Bl THEVATIC ISSUES

LEGAL PLURALISM

CHILD MARRIAGE

BARRIERS TOREGISTRATION AND LEGAL

POLYGAMY

GENDER BASED VIOLENCEWITHIN THE ~ FAMILY
(DOMESTIC VIOLENCE AND MARITAL RAPE)

UNEQUAL DIVORCE, CHILD CUSTODY AND
MATRIMONIAL PROPERTY , AND INHERITANCE

RECOGNITION OF MARRIAGES 0.1 Rrecmes
Equality
: Now A
KeyFindings KeyChallenges Key Recommendations e
eare
®  Plurallegal systems ® Persistence of harmful ®  Recognition caveats [ ed
applicable in most of Africa: traditional customs such as that customary and i ba b y
DR, Ethiopia, Kenya, child marriage, forced religious systems o this excuseof
Mozambique, South Sudan, marriage, and wife areonly applicable “culture”which
and TheGambia inheritance. if consistent with israrelvcalled
®  Predominantapplicatonof ~ ®  Divorce s often easier for regional and Y
customary law in countries men w;terr;atlgnal HR yponexcept
that lack statutory law e.g, ®  Women trappedin abusive . :n T; z f whenit is used
South Sudan marriages due to practices nsolcation of to enforce
®  Application of religious laws such asrepayment of bride Ifragme_nted _fam||y i
in the form of Shariaas price, loss of property, loss aw regimes into sexism-BereE.
principal source of of custody rights and onesystem. Madunagu 7
legislation eg. Egypt stigmatisation ®  Sensitizations on
therighttoa

positive religious
and cultural context

Gender Inequality in Family Laws In Africa
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Bl CHILD MARRIAGE

KeyFindings

®  Absolute banson marriage
under the Age of 18 Cote
dvoire, DRC, Egypt, Kenya,
Malawi, Mozambique and
TheGambia

®  Settingthe ageof 18as
marriage with customary or
civil exceptions: Angola,
Algeria, Tunisia

®  Provisions of marriages
under the age 18with
discriminatory provisions
allowing girls to marry at
lower agesthan boys:
Cameroon, Nigeria, Senegdl,
South Sudan, Sudan,
Tanzania

KeyChallenges

Child mariage still prevalent
evenin countries with
absolute bans mostly in
religious settings

Societal backiash against the
prohibition

Lowenforcement of laws
Discriminatory provisions
allowing girls to be married at
alower agethan boys
Bacdklash on grounds of
culture/religion.

Key Recommendations

Enact Legal reforms
setting 18asthe
minimum age of
marriage including
under religious and
customary
marriages.
Promote and provide
legal avenuesfor the
registration of all
types of marriages
while removing
barriers
Enhancedata
collection and
monitoring, and
mindset change

campaigns

“The Tanzania High
Courtin the landmark
ruling of Rebecca
GyumivAttorney
General (2016) directed
the Govemmentto set
the minimum age of
marmiage for both boys
andgiris at 18and
above, but they have
notamendedthe Law

ofMamage Actto
date.”

. BARRIERS TO REGSTRATION AND RECOGNTION CF

MARRAGES

KeyFindings

®  Inmost countries, registration of L[]
civil mamages is alegal

requirement

®  Sare countries recognize
registration of customary

marriages: Algeria,

Botswana, Ethiopia, Kenya and °

South Africa.

®  South Africa recognizes registration
of civil unions or marriages of same

or opposite-sex partners

KeyChallenges

Key Recommendations

In most countries,womenin °

customary and religious marriages

do not enjoy equal protection ofthe o
law compared to civil marriages
resulting in discrimination and

precarity

In amajority of the countries,

marriages and civil unions are

reserved for heterosexual couples
thus sexual minorities are excluded

®  |nsome countries, there is alack of
recognition for cohabiting partners

Promote registration of
all types of marriage
Ensure equality in
customary and religious
Marriages:

Promote legal
recognition of civil unions
and permanent life
relationships.

Gender Inequality in Family Laws In Africa
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B FOYCAW
KeyFindings KeyChallenges Key Recommendations ‘Kenyalslaws

®  Strict monogamy: e Continued practice ®  Encourage monogamy eﬂpfm that
Angola, Burundi, of polygamy in asthe preferred form of customa/y and
Democratic Republic of whereitis legally marriage. Muslim
Congo, and Ethiopia. prohibited. ®  Prohibit polygamy while 3

®  Recogniionof polygamy @  Lackofagencyand protecting the rights of mamagesare
in customary and protection of women who are already presumedto be
religious marriages only: womenin in polygamous pa}gamous or
South Africa, polygamous marriages. .
Mozambique, Cote marriages ®  Extendthe prohibition potentially
d'lvoire of polygamy to religious polygamous.”

®  Full recognition of and customary
polygamy: Sudan, marriages.
Senegal, Egypt,, South
Sudan

KeyFindings KeyChallenges Key Recommendations [ S LAl
theeventa
® Equalrightstofile for ® Discriminatory ® | awreformto Countries woman seeksa
divorce: Angola, provisions when it must reformtheir laws no-fault
Burundi, Cameroon, and comesto to grantwomen equal divorce where
Mozambique g_etitioning_:;t r1:or a gghts to petition fora sheadbesnot have
ivorce, with men ivorce
® Disproportionate divorce having more power topq@ the
conditions forwomen: todvorceawoman ~ ®  Removaloftime limits OOHdIﬂOI‘lS, de
Sudan, Algeria, Egypt. thustrapping forremarriage will haveto pay
womenin abusive financial
®  Timelimits for . ®  Cultural awarenessto .
remarriage of women marrages. destigmatize divorce compensaton io
after divoroe: Cote ® Timelimits for the husband.
d'Ivoire, Democratic remarriage
Republic of Congo, and stigmatizing
Senegal. women for divorce
Session 1: 10 of 14
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Gender Inequality in Family Laws In Africa

KeyFindings KeyChallenges KeyRecommendations
® FEqualchidcustody @ Automaticcustodyfor @  Enactlawsgrantingequal
rights: Angola, women basedon custody andlegal
Botswana, Burundi, gender stereotypes guardianship rights. Based
Cameroon, Cote increases care burden onthe bestinterest of the
d'Ivoire ®  Soelegal guardianship child.
®  Genderstereotype rights for fathers
based automatic prevents mothersfrom @  Reped dauses an loss of
custodly for women: making decisions custody rights in e of
Egypt, Sudan, regarding their remarriage
Tanzania children.
® |legalguardianship @  Existenceof
vesting with the discriminatory laws
father: Senegal, depriving the mother
Algeria, Sudan of the right to custody
in caseof remarriage.
KeyFindings KeyChallenges KeyRecommendations
® Equalinheritancerights: ® Disinheritance ®  Enactequal inheritance laws
Botswana, Kenya, continues evenin including harmonization of
Democratic Republic of countries with equal customary and religious laws
Congo inheritance rights. with human rights
®  Customary prohibition ® Difference standards.
of inheritance rights for inheritance regimes ~ ®  Adoptand enforce
women: Nlgeria for Christian and sensitisation policies on
®  Unequalinheritance Muslim women widows' inheritance rights to
rights for gils & women: @  Lackoflaws safeguard them from family
Algeria, Cameroon, Cte regulating members looking to
d'voire, Egypt, oonin some disinherit them.
countries.
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KeyFindings KeyChallenges

e Unequal e Lackof
matrimonial implementation of
property rights equal property
regimes: rights due to
Sudan,Nigeria, cultural reasons.
Burundi, Cameroon, e Ladckofapplication
Egypt of anintersectional

e  Equalmatrimonial feminist
property regimes: perspective to
Kenya, Malawi, South jurisprudence on
Africa matrimonial

e  Lackof recognition of property rights thus
indirect the lack of
/non-financial recognition of

contributions in most

indirect/non-financ

Key Recommendations

e  Enactorstrengthen laws that
explicitly recognise and
protect women's rights to
matrimonial property evenin
religious/customary contexts.

e  Training judges, lawyers, and
other legal professionals to
adoptagender
transformative approach
when adjudicating
matrimonial property cases.

e  Ensurethat womenhave
accessble and affordable
avenues to seeklegal
remedies in cases of

countries. ial contributions. matrimonial property
disputes.
Kenya Nigeria South Africa
®  Successes: ®  Successes: ®  Successes:
O The Recognition of Equality of Spouses at, O Constitutional guarantees of equal rights to O Constitutional recognition of equality
during, and after dissolution of mariage under property and nondiscrimination. and prohibition of discrimination on
Art. 450f the Constitution. O Progressive jurisprudence pronounding gender the gwpdsof sex, sexudl orientation,
and marital status.

O Theenactment of aManiage Actanda
Meatrimonial Property Act consolidating various
pieces of statutes.

Challenges:

Thelimitation of application of equality

provisions to Muslims in matters relating to

status, maniage, divorce, and
inheritance.

O Therecognition of polygamy, lack of
criminalization of marital rape , lack of
recognition of same-sex marriage, , and
non-gender transformative judicial
interpretation of contribution in the
adjudication of the division of matrimonial
property.

[m]

equality in matters relating to land, housing,
property, and inheritance.

®  Challenges:

O Unevenprotection of gender equality in different
states asNigeriais afederal systemof
government.

O Discriminatory inheritance laws and customary
practices

O Discriminatory statutory laws eg. the use of direct
financial contribution asthe besis for property
division.

O Lackof criminalization of marital rape and lack of
criminalization of ‘corrective assault’ withing
mariage by some states.

O Prohibition of same-sex marriage.

O Recognition of diverse forms of
marriages including customary
marriages, same:sex maniages, life
partnerships, and religious maniages
(recent)

®  Challenges:

O  Recognition of polygamous
marriages for men only under
customary law.

O  Exceptionsto 18asthe minimum
age of marriage under parental &
ministerial consent.

O  Highcasesof GBVwithin the family
including femicide.

Gender Inequality in Family Laws In Africa

12 of 14



Session 1:

Ethiopia

O Constitutional protection of equal rights while entering into,
during marriage and at the time of divorce.

O Robust Revised Family Law Code guaranteeing equitable
distribution of property, custody, and maintenance rights.

®  Challenges:

O Reservations and interpretative declarations on the right to
equality in marriage and the family under Article 6 of the
Maputo Protocol.

O Exceptions to 18as the minimum age of marriage through
parental and Ministerial exceptions which is arisk that can
encourage child marriages.

O Restriction on women remarrying within one hundred and

eighty days (180) of the dissolution of the marriage [by death]
on account of avoiding paternity conflicts.

[m]

[m]
[m]

[m]
[m]

Constitutional protection of equal rights between women and men
in the family including equal property and custody rights.

The Marriage, Divorce and Family Relations Act 2015 consolidated
previously fragmented legal regimes and recognized various forms
of mariages including civil marriages, customary marriages,
religious marriages and marriage by reputation or permanent
cohabitation.

Challenges:
Recognition of polygamy in customary and religious marriages.
Lack of unequivocal prohibition of marital rape and problematic
jurisprudence on marital rape.
Lack of recognition of same-sex marriage.

Prohibition of child marriage without criminalization thus cases of
child marriage continue to be high.

B o0\0LUSON AND RECOVIVENDATIONS

“* Thefindings of this Reportillustrate that the quest for gender equality in family laws in Africa is a mixed bag

characterised by successes, setbacks, and stagnation. Urgent reform action is thus needed.

distress, and ultimately death.

< Who?

“*  Why?- Family law related discrimination is diminishing the lives of women resulting in physical pain, emotional

®  Siates:Enactlegal reforms, change societal attitudes, implement progressive judgements, universally ratify,
domestic and implement the Maputo Protocol; and lift reservations thereto.

ani-rights groups such asthe Africa Bar Association.

AUpolicy andjudicial organs: Enact standards such asmodel laws and general standards

CSOsROs Research, documentation, and advocacy campaigns.

DonorsDevelopment Partners: Adequate resourcing of the family law reform campaign.

Lawyers Research, litigation, advocacy for legal reform, and countering disinformation/misinformation by

' How?-Movementbuilding (Africa Family LawNetwork, Global Campaign for Equality in Family Law, Potential

African Academy of Family Lawyers?), and multi-stakeholder advocacy approaches

% Where? - Here, There, Everywhere (Grassroots, National, Regional, and Global levels).

Now

Ajust world for all women and girls
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Plenary

e Open for reflections, questions, and
clarifications.

e How do we breathe life into the law
and ensure implementation?

E Equality

‘Ajustworld for all women and girls

E Equality

Ajust world for all women and girls
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