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PAT MOODLEY BA LLB LLM

Pat Moodley Legal Consultants Pty Ltd 
PatM Mediations
+27827866339
South Africa

Email: patmoodley8@gmail.com
Website: www.pat-moodley-mediations-
agbbgmwrari7g8ol.builder-preview.com/

During 35 years career in law, Pat Moodley has practised as an attorney, been a Senior 
Lecturer and Deputy Dean of the Law Faculty at the now University of Kwa Zulu Natal and 
spent 27-year term with the Department of Justice.
In these 27 years, Pat:

• was the first Black State Law Advisor appointed to the SA Law Reform Commission,
responsible for drafting the Child Justice Act and helped draft the Children’s Act and
Sexual Offences Act

• served as a Family Court Magistrate
• was appointed Provincial Head of the Department of Justice, Kwa Zulu Natal

Pat has completed a Diplomatic Training course (Washington DC); participated in the Child 
Law programme (London Metropolitan University); trained Judicial Officers (Namibia and 
Kenya). She has presented papers on Family and Child Law at conferences and is an 
accredited Family Law Mediator and Arbitrator.
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ESTHER WAWERU

Equality Now
Nairobi
Kenya

Email: ewaweru@equalitynow.org 
Website: equalitynow.org

Esther Waweru is a seasoned human rights lawyer and Advocate of the High Court of Kenya 
with over 14 years’ experience, specializing in gender equality, anti-discrimination, and the 
rights of women and girls. She serves as Senior Legal Advisor at Equality Now’s Africa 
Office, where she leads regional efforts to end sex discrimination in law and advance the 
implementation of the Maputo Protocol. 

Esther also coordinates the Solidarity for African Women’s Rights (SOAWR) Coalition, a 
network of over 70 organizations across 30+ African countries committed to women's rights 
advocacy. Her work over the years has included strategic litigation, legal reform, and 
transitional justice, with engagements at national, regional, and international levels—
including the International Criminal Court.

She previously held key legal roles at the Centre for Reproductive Rights, the Kenya Human 
Rights Commission, and in private practice. Esther holds a Bachelor of Laws and a Master’s 
in International Studies.
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International Academy of Family Lawyers
International Family Law Symposium

Date: 2nd September 2025
Venue: Trademark Hotel, Nairobi, Kenya

Session 1: GENDER INEQUALITY IN FAMILY LAWS
IN AFRICA: An Overview Of Key Trends in 20 African

Countries

By Esther Waweru, Senior Legal Advisor, Equality Now

Worldwide
partnerships
Wehavepartnered with 
thousandsof grassroots 
women’sgroups in over 
100countries and area 
member andconvenor 
of multiple coalitions.

30yearsof
progress
Over30yearswehave 
playedatransformative 
role in the reformof 120 
sex-discriminatory 
laws.

Knowledge
ispower
Our world-classreports 
andresearchprovide 
evidence, call out unfit 
laws, andarticulate 
roadmaps for model 
legislation and reform

Apre-eminent
voice
Our strategic litigation 
establishes good 
precedent, while our 
submissions to UN& 
other treaty bodies hold 
governments to 
account.

Weare experts, catalysts, tried and true reformers.
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BACKGROUND
● Therecanbenoequality in society,without 

equality in the family.

● Yetdiscrimination in family law continues to 
be institutionalised in law,practice,andpolicy 
in manycountries in Africa

FRAMEWORKANDMETHODOLOGY
● Qualitative methodology with Application of 

intersectional feminist theory (HRBA)
● Deskreviewof primary andsecondarysources
● Surveysandkeyinformant interviews
● Inclusion of lived realities casestudies

SCOPEANDPARAMETERSOFTHE 
STUDY

● Focuson20African countries basedon 
Geographicand language considerations

● 9broad family law thematic issues

● Timelines: April 2022-December2023

LIMITATIONS
● Thereport is not adefinitive representationof 

the laws in anyof the 20selectcountries,but 
rather to showageneraloverviewof family laws 
in the countries (illustrative not exhaustive)

● There havebeenpost 2024 developments in 
somecountries

BACKGROUNDANDCONTEXT

1.

2.

3.

4.
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GLOBAL

● CEDAW:Articles 1,2,5,13,14,and16

● Joint CEDAWandCRCGeneralCommentonelimination of harmful practices

● GeneralRecommendations on elimination of Discrimination, ending GBV,economic 
consequencesof marriage, family relations and dissolution; andequality in marriage

REGIONAL
● African Charter: Article 18(3)

● MaputoProtocol :Articles 1,2,3,5,6,7,8,14,17,20,21

● African Charteron the Rights andWelfare of the Child:Article 21

● Joint ACHPRandACERWCGeneralCommentsonEndingChild Marriage

● GeneralCommentson HIV; SexualandReproductiveHealth; Right to Property during 
Separation,Divorce,or Annulment of Marriage

● SADCModel LawonEndingchild marriage

NORMATIVEFRAMEWORK

NorthernAfrica Algeria,Egypt,andTunisia

CentralAfrica Burundi,Cameroon,andtheDemocratic 
RepublicofCongo

EasternAfrica Ethiopia,Kenya,SouthSudan,Sudan,and 
Tanzania

SouthernAfrica Angola, Botswana,Malawi,Mozambique, 
andSouthAfrica

WesternAfrica CôteD'ivoire,Nigeria,Senegal,andThe 
Gambia

Region Countries

THESELECTCOUNTRIES
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LEGALPLURALISM

CHILDMARRIAGE

BARRIERSTOREGISTRATIONANDLEGAL
RECOGNITIONOFMARRIAGES

POLYGAMY

GENDERBASEDVIOLENCEWITHIN THE FAMILY 
(DOMESTICVIOLENCEANDMARITALRAPE)

UNEQUALDIVORCE,CHILDCUSTODYAND 
MATRIMONIALPROPERTY,ANDINHERITANCE 
REGIMES

THEMATICISSUES

1.

2.

3.

4.

5.

6.

LEGALPLURALISM
KeyFindings KeyChallenges KeyRecommendations

● Plural legal systems ●
applicable in mostof Africa: 
DRC,Ethiopia,Kenya, 
Mozambique,SouthSudan, 
andTheGambia

● Predominant application of 
customary law in countries 
that lackstatutory law e.g, 
SouthSudan

● Application of religious laws 
in the form of Shariaas 
principal sourceof 
legislation e.g.Egypt

Persistenceof harmful 
traditional customs suchas 
child marriage, forced 
marriage,andwife 
inheritance.

● Divorce isoften easier for 
men

● Womentrapped in abusive 
marriagesdueto practices 
suchasrepaymentof bride 
price, loss of property, loss 
of custodyrights and 
stigmatisation

● Recognition caveats 
that customaryand 
religious systems 
areonlyapplicable 
if consistent with 
regional and 
international HR 
standards.

● Consolidation of 
fragmented family 
law regimes into 
onesystem.

● Sensitizations on 
the right to a 
positive religious 
andcultural context

“Weare 
bombarded by 
thisexcuseof 
“culture”which 
israrelycalled 
uponexcept 
whenit isused 
toenforce 
sexism-BeneE. 
Madunagu”
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CHILDMARRIAGE
KeyFindings KeyChallenges KeyRecommendations

● Absolutebansonmarriage 
undertheAge of18:Côte 
d’Ivoire,DRC,Egypt,Kenya, 
Malawi,Mozambiqueand 
TheGambia

● Settingtheage of18as 
marriagewithcustomaryor 
civil exceptions:Angola, 
Algeria,Tunisia

● Provisionsofmarriages 
undertheage 18with 
discriminatory provisions 
allowinggirls tomarryat 
loweragesthanboys: 
Cameroon,Nigeria,Senegal, 
SouthSudan,Sudan, 
Tanzania

● Childmarriagestill prevalent ●
evenincountrieswith 
absolutebansmostly in 
religioussettings

● Societalbacklash against the 
prohibition

● Lowenforcementof laws
● Discriminatory provisions 

allowinggirls tobemarriedat 
aloweragethanboys

● Backlashongroundsof 
culture/religion.

EnactLegalreforms 
setting18asthe 
minimumageof 
marriageincluding 
underreligiousand 
customary 
marriages.

● Promoteandprovide 
legalavenuesfor the 
registrationofall 
typesofmarriages 
whileremoving 
barriers

● Enhancedata 
collectionand 
monitoring, and 
mindsetchange 
campaigns

“TheTanzaniaHigh 
Courtin thelandmark 
rulingofRebecca 
GyumivAttorney 
General(2016)directed 
theGovernmenttoset 
theminimumageof 
marriageforbothboys 
andgirlsat18and 
above,but theyhave 
notamendedtheLaw 
ofMarriageActto 
date.”

BARRIERSTOREGISTRATIONANDRECOGNITIONOF
MARRIAGES

KeyFindings Key Challenges KeyRecommendations

● In most countries, registration of ●
civil marriages isalegal
requirement

● Some countries recognize
registration of customary
marriages: Algeria,
Botswana, Ethiopia, Kenya and
SouthAfrica.

● South Africa recognizes registration
of civil unions or marriages of same
or opposite-sexpartners

Inmostcountries,womenin 
customaryandreligious marriages 
donot enjoyequalprotection of the 
law comparedto civil marriages 
resulting in discrimination and 
precarity

● Inamajority of thecountries, 
marriagesandcivil unionsare 
reservedfor heterosexual couples 
thus sexualminorities areexcluded

● In somecountries, there isalackof 
recognition for cohabiting partners

● Promote registration of 
all typesof marriage

● Ensureequality in 
customaryandreligious 
Marriages:

● Promote legal 
recognition of civil unions 
andpermanent life 
relationships.
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POLYGAMY

“Kenya’slaws 
emphasisethat 
customaryand 
Muslim 
marriagesare 
presumed tobe 
polygamousor 
potentially 
polygamous.”

KeyFindings KeyChallenges KeyRecommendations

● Strict monogamy: ●
Angola, Burundi, 
Democratic Republic of 
Congo,andEthiopia.

● Recognitionof polygamy 
in customaryand 
religious marriages only: 
SouthAfrica, 
Mozambique, Côte 
d’Ivoire

● Full recognition of 
polygamy: Sudan, 
Senegal,Egypt,,South 
Sudan

Continued practice 
of polygamyin 
where it is legally 
prohibited.

● Lackof agencyand 
protection of 
womenin 
polygamous 
marriages

● Encouragemonogamy 
asthe preferred form of 
marriage.

● Prohibit polygamywhile 
protecting the rights of 
womenwhoarealready 
in polygamous 
marriages.

● Extendthe prohibition 
of polygamyto religious 
andcustomary 
marriages.

DIVORCE
“InAlgeria,In 
theeventa 
womanseeksa 
no-fault 
divorcewhere
shedoesnothave 
toprovethe 
conditions,she 
will have topay 
financial 
compensationto 
thehusband.”

KeyFindings KeyChallenges KeyRecommendations

● Equalrightstofile for ●
divorce: Angola, 
Burundi,Cameroon,and 
Mozambique

● Disproportionatedivorce 
conditions forwomen: 
Sudan,Algeria,Egypt.

● Timelimits for 
remarriageofwomen 
afterdivorce:Côte 
d’Ivoire,Democratic 
RepublicofCongo,and 
Senegal.

Discriminatory 
provisionswhenit 
comes to 
petitioning fora 
divorce,withmen 
havingmorepower 
todivorceawoman 
thustrapping 
womeninabusive 
marriages.

● Timelimits for 
remarriage 
stigmatizing 
womenfordivorce

● LawreformtoCountries 
mustreformtheir laws 
tograntwomenequal 
rightstopetition fora 
divorce

● Removal of timelimits 
for remarriage

● Culturalawarenessto 
destigmatizedivorce
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CHILDCUSTODY

“Incountriessuch 
asAlgeriaand 
Tunisia,the 
father isstill 
considered asthe 
legalguardian 
evenif the 
motherhas 
custody.”

KeyFindings KeyChallenges KeyRecommendations

● Equalchildcustody ●
rights:Angola, 
Botswana,Burundi, 
Cameroon,Côte 
d’Ivoire

● Genderstereotype 
basedautomatic 
custodyforwomen: 
Egypt,Sudan, 
Tanzania

● Legalguardianship 
vestingwith the 
father:Senegal, 
Algeria,Sudan

Automaticcustodyfor 
womenbasedon 
genderstereotypes 
increasescareburden

● Solelegalguardianship 
rightsfor fathers 
preventsmothersfrom 
makingdecisions 
regardingtheir 
children.

● Existenceof 
discriminatory laws 
deprivingthemother 
of theright tocustody 
incaseofremarriage.

● Enact lawsgrantingequal 
custodyandlegal 
guardianshiprights.Based 
onthebestinterestof the 
child.

● Repeal clauses on loss of
custody rights in case of
remarriage

INHERITANCE
“InAngola,despite 
it being 
unconstitutional, 
womenaretotally 
excludedfrom 
inheriting
theirdeceased 
husband’sproperty 
andaresometimes 
even
kickedoutofthe 
matrimonial 
home.”

KeyFindings KeyChallenges KeyRecommendations

● Equal inheritance rights: ●
Botswana,Kenya, 
Democratic Republic of 
Congo

● Customaryprohibition 
of inheritance rights for 
women:NIgeria

● Unequal inheritance 
rights for girls & women: 
Algeria, Cameroon,Côte 
d’Ivoire, Egypt,

Disinheritance 
continuesevenin 
countries with equal 
inheritance rights.

● Difference 
inheritance regimes 
for Christianand 
Muslim women

● Lackof laws
regulating 
successionin some 
countries.

● Enactequal inheritance laws 
including harmonization of 
customaryandreligious laws 
with humanrights 
standards.

● Adoptandenforce 
sensitisation policies on 
widows’ inheritance rights to 
safeguard them from family 
members looking to 
disinherit them.
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THEDIVISIONOFMATRIMONIALPROPERTY
“InBotswana, the 
economicallyweaker 
spouse
(generally, thewife)will
begreatlydisadvantaged
ifduring
themarriageshehad,for 
example,spent hertime 
looking
afterthefamily, 
householdandchildren 
whileherhusband 
worked.”

KeyFindings KeyChallenges KeyRecommendations

● Unequal 
matrimonial 
property rights 
regimes: 
Sudan,Nigeria, 
Burundi,Cameroon, 
Egypt

● Equalmatrimonial 
property regimes: 
Kenya,Malawi,South 
Africa

● Lackof recognitionof 
indirect
/non-financial 
contributions in most 
countries.

● Lackof 
implementation of 
equalproperty 
rightsdueto 
cultural reasons.

● Lack ofapplication 
ofanintersectional 
feminist 
perspectiveto 
jurisprudence on 
matrimonial 
property rights thus 
the lackof 
recognition of 
indirect/non-financ 
ial contributions.

● Enactorstrengthen lawsthat 
explicitly recogniseand 
protectwomen’srights to 
matrimonial propertyeven in 
religious/customary contexts.

● Training judges, lawyers, and 
other legal professionals to 
adopta gender 
transformative approach 
whenadjudicating 
matrimonial propertycases.

● Ensurethat womenhave 
accessibleandaffordable 
avenuestoseeklegal 
remediesin casesof 
matrimonialproperty 
disputes.

COUNTRYFOCUS:KENYA,NIGERIA,ANDSOUTHAFRICA
Kenya Nigeria SouthAfrica

● Successes:
□ TheRecognitionofEqualityofSpousesat,

during,and afterdissolutionofmarriageunder
Art.45oftheConstitution.

□ TheenactmentofaMarriageActanda
Matrimonial PropertyActconsolidating various
piecesofstatutes.

● Challenges:
□ Thelimitationofapplicationofequality

provisionstoMuslimsinmattersrelatingto 
personalstatus,marriage,divorce,and
inheritance.

□ Therecognitionofpolygamy,lackof
criminalizationofmarital rape, lackof 
recognitionofsame-sexmarriage,,and 
non-gender transformative judicial 
interpretationofcontribution in the
adjudicationof thedivisionofmatrimonial 
property.

● Successes:
□ Constitutionalguaranteesofequal rights to

propertyandnon-discrimination.
□ Progressivejurisprudencepronouncinggender

equality inmattersrelatingto land,housing,
property,and inheritance.

● Challenges:
□ Unevenprotection ofgenderequalityindifferent

statesasNigeriaisafederalsystemof 
government.

□ Discriminatory inheritance lawsandcustomary
practices

□ Discriminatorystatutorylawse.g.theuseofdirect
financialcontributionasthebasisforproperty 
division.

□ Lackofcriminalizationofmarital rapeandlackof
criminalizationof ‘correctiveassault’withing 
marriagebysomestates.

□ Prohibitionofsame-sexmarriage.

● Successes:
□ Constitutional recognitionofequality

andprohibitionofdiscriminationon 
thegroundsofsex,sexualorientation, 
andmarital status.

□ Recognition ofdiverseformsof
marriagesincludingcustomary 
marriages,same-sexmarriages, life 
partnerships,andreligious marriages
(recent)

● Challenges:
□ Recognition ofpolygamous

marriagesformenonlyunder 
customary law.

□ Exceptionsto18astheminimum
ageofmarriageunderparental& 
ministerial consent.

□ HighcasesofGBVwithinthefamily
includingfemicide.
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COUNTRYFOCUSCONT’D:ETHIOPIAANDMALAWI

Ethiopia Malawi

● Successes:
□ Constitutional protection of equal rights while entering into,

during marriageandat the time of divorce.
□ RobustRevisedFamilyLawCodeguaranteeing equitable

distribution of property, custody,and maintenance rights.
● Challenges:
□ Reservationsand interpretative declarations on the right to

equality in marriageandthe family under Article 6of the 
Maputo Protocol.

□ Exceptionsto 18asthe minimum ageof marriage through
parental andMinisterial exceptionswhich isarisk that can 
encouragechild marriages.

□ Restriction onwomenremarrying within one hundred and
eighty days(180)of the dissolution of the marriage [by death] 
onaccountof avoiding paternity conflicts.

● Successes:
□ Constitutional protection of equal rights between womenandmen

in the family including equalproperty andcustodyrights.
□ TheMarriage,DivorceandFamilyRelationsAct2015consolidated

previously fragmented legal regimes and recognized various forms 
of marriages including civil marriages, customary marriages, 
religious marriagesandmarriage by reputation or permanent
cohabitation.

● Challenges:
□ Recognitionof polygamy in customaryandreligious marriages.
□ Lackof unequivocalprohibition of marital rapeandproblematic

jurisprudence on marital rape.
□ Lackof recognition of same-sex marriage.
□ Prohibition of child marriage without criminalization thus casesof

child marriagecontinue to behigh.

❖ Thefindingsof thisReport illustrate that thequest forgenderequality in family lawsin Africa isa mixedbag 
characterisedbysuccesses,setbacks,andstagnation.Urgent reformaction is thusneeded.

❖ Why?- Family lawrelateddiscrimination isdiminishing the livesof womenresulting in physicalpain,emotional 
distress,andultimately death.

❖ Who?
● States:Enactlegal reforms,change societalattitudes, implement progressivejudgements,universallyratify, 

domesticandimplement theMaputoProtocol;andlift reservationsthereto.

● AUpolicyand judicialorgans: Enact standardssuchasmodel lawsandgeneralstandards
● CSOs/WROs:Research,documentation, andadvocacycampaigns.
● Donors/DevelopmentPartners:Adequateresourcingof the family lawreformcampaign.
● Lawyers:Research, litigation, advocacyfor legal reform, andcountering disinformation/misinformation by 

ani-rightsgroupssuchastheAfricaBarAssociation.
❖ How?-Movementbuilding (AfricaFamilyLaw Network, GlobalCampaignforEquality inFamilyLaw,Potential 

AfricanAcademyof Family Lawyers?);andmulti-stakeholder advocacyapproaches

❖ Where?-Here,There,Everywhere(Grassroots,National, Regional, andGlobal levels).

CONCLUSIONANDRECOMMENDATIONS
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● Open for reflections, questions, and 
clarifications.

● How do we breathe life into the law 
and ensure implementation?

Plenary

equalitynow.org 

@equalitynow

Thank 
you.
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