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Jemma Dally 
Goodman Ray 

London 
England 

Email: jemmadally@goodmanray.com 

Website: www.goodmanray.com 

Profile 

Jemma is the partner in the Adoption, Surrogacy and International Child Care 

department. She specialises in and has extensive experience of complex 

international adoption, surrogacy and children cases as well as being highly 

regarded for her expertise in cases involving children who are conceived by way of 

artificial insemination under the Human Fertilisation and Embryology Act 2008.   She 

successfully represented more than 30 families after her landmark success in the 

Human Fertilisation and Embryology Act 2008 (A & Ors) 2015 EWHC 2602 

concerning the acquisition of legal parenthood in respect of children conceived using 

donor sperm. Jemma is also a member of the Association of Lawyers for Children 

(ALC), Resolution, the IBA and she is accredited as a specialist in adoption and 

private law children cases.   IBA Family Law Committee Newsletter, Family Law 

Week and Lexis Nexis and Stonewall.  Jemma was interviewed for The Times 

Lawyer of the Week. 

Languages Spoken: English 

Practice Areas: Adoption, Appeals, Child Care/Public Law, Child 

Custody/Residence/Visitation/Contact, Hague Convention/Child Abduction, 

Parentage/Paternity, Relocation/Removal from Jurisdiction, Same Sex Partnerships, 

Surrogacy 
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Profile 
Eniana Qarri graduated with highest honours from the Faculty of Law, University of 

Tirana, in 2008. She completed her PhD at the same faculty in 2014, with a doctoral 

thesis focusing on matrimonial property regimes. Since 2026, she has held the 

academic title of Associate Professor. 

Eniana has been a lecturer at the Faculty of Law, University of Tirana, since 2008. 

She teaches Family Law and European and Comparative Family Law. Her main 

research interests include family and marriage law from national, European, 

international, and comparative perspectives, as well as succession law and private 

international law. 
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Profile 

• University of Lund, graduated 2008

• Partner at Advokaterna Nyblom & Sarvik, Malmö, Sweden since 2013

• Member of Swedish Bar Association 2012
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Nataša Plavšić 
The Constitutional Court of the Republic of Serbia 

Belgrade 

Serbia 

Website: https://www.ustavni.sud.rs 

Profile 

Nataša Plavšić is a Judge at the Constitutional Court of Serbia with extensive 

experience in constitutional adjudication and the protection of human rights, 

particularly in the field of family law. She holds an LL.M. and a PhD in Public 

International Law, with academic research focused on both domestic and 

international mechanisms for the protection of human rights. 

She previously served as Agent of the Republic of Serbia before the European Court 

of Human Rights, where she represented the State in complex cases, particularly 

those concerning Article 8 of the European Convention on Human Rights. She also 

coordinated the execution of ECtHR judgments in close cooperation with national 

authorities and the Committee of Ministers. 

Her judicial work includes deciding on constitutional complaints in family law matters, 

including parental rights, child  protection, enforcement and non-enforcement of 

judicial decisions, as well as cross-border disputes under the Hague Convention on 

International Child Abduction. 

Languages Spoken: Serbian, English, Bosnian, Croatian 

Practice Areas: Adoption, Appeals, Child Care/Public Law, Child 
Custody/Residence/Visitation/Contact, Child Support, Domestic 
Abuse/Violence/Protection Orders, Emergency Procedures/Injunctions, 
Enforcement: Child Custody, Enforcement: Child Support, Hague Convention/Child 
Abduction, Modification/Variation: Child Custody, Modification/Variation: Child 
Support, Parentage/Paternity, Relocation/Removal from Jurisdiction, Same Sex 
Partnerships, Surrogacy 
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IAFL INTRODUCTION TO EUORPEAN FAMILY LAW, 
TIRANA 2026

The application of the 1996 Hague 
Convention by Albanian Courts: Legal

and Judicial Challenges

Eniana QARRI
University of Tirana,

Faculty of Law

General Context

• About 1.7 million of Albanians live and work abroad: Italy and Greece (75%), 
Germany, USA, Kanada etc., with numbers increasing every year (10% in 2022).

• 70% belong to the group age 15-64 years old, 19% group age 0-14;

• Many of them still have nationality and registration in Albania (4.5 millions 
registered/2.7 millions living) as well as properties and other family ties;

• Albanian courts are facing increasing cross-border family disputes: divorce and
parental responsibility issues;

• Non-consistent case-law regarding jurisdiction over parental responsibility issues 
arising in cross-border divorce proceedings.

HCCH Conventions ratified (family matters)

❖ The Hague Conventions on family law matters are among the most successful HCCH 
Conventions, with numerous Contracting States;

❖ Albania joined the HCCH in 2002 and has ratified about 17 conventions, including:
– Law No. 10194, dt. 10.12.2009 - Convention on the Recognition of Divorces and Legal

Separations (1970);

– Law No. 9443, dt 16.11.2005 - Child Protection Convention (1996);

– Law No. 9446, dt. 24.11.2005 - Child Abduction Convention (1980);

– Law No. 8624, dt. 15.6.2000- Intercountry Adoption Convention (1993);

– Law No. 63/2012, dt. 31.5.2012 Convention on International Recovery of Child Support 
and Other Forms of Family Maintenance (2007), Maintenance Protocol (2004).

– The government is working to ratify the Adults Protection Convention.
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Albanian legal framework on cross-border child 
protection

The Albanian legal framework regarding parental responsibility and children’s rights includes:

• The HCCH 1996 Child Protection Convention;

• UN Convention On Children Rights;

• Private International Law Act, 2011 (PILA) – jurisdiction and applicable law;

• Family Code, 2003 (AFC);

• Act On Children Rights and Protection, 2017;

• Civil Procedure Code, 1996 (ACPC) – lis pendens rules and recognition and enforcement.

Difficulty for the judges to navigate in. 

❖ According to Art. 122 of the Albanian Constitution, international agreements ratified by 
Albania automatically become part of domestic law and prevail over conflicting domestic 
provisions (+ Art. 2 of APILA).

Ratification and Scope

• Albania ratified the HCCH 1996 Child Protection Convention in 2005 
(entry in force 2007);

• Reservation under Article 55.1(a)(b), keeping exclusive jurisdiction for 
measures involving immovable property of children located in 
Albania + non recognition of foreign measures regarding such 
property.

• The Convention covers jurisdiction, applicable law, recognition, 
enforcement of decisions, and cooperation regarding parental 
responsibility and measures of protection for children, including 
guardianship and foster care.

• The Ministry of Justice acts as the Central Authority. 

Application of the Convention in Practice

• Cross-border family court disputes began after 2012 – courts are often required to 
decide on divorce and child custody of children who have their habitual residence 
abroad;

• In the early years Albanian courts rarely applied the Convention, relying instead on 
national law (PILA & ACPC provisions);

• Recently, with more cross-border divorces and family disputes, courts have applied 
the Convention to questions of jurisdiction;

• But conflict-of-law rules and recognition of foreign judgments under the 
Convention remain not yet addressed;

• Question: (i) has the 1996 Child Protection Convention been properly applied by 
Albanian courts?; therefore (ii) has the best interest of the child ensured in cross-
border matters?
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Cases involving the application of the 1996 Child 
Protection Convention can be divided in two 
groups:

I. Jurisdiction on child custody claims related to
divorce proceedings:
• Albanian court as divorce court

II. Jurisdiction regarding child protection
measures not related to divorce proceedings.

❖ Cross-border divorces involving minor children are the 
main context for applying the Convention.

PIL rules on jurisdiction in divorce 
proceedings

• PILA has different jurisdiction rules – Art. 75, 76, 79, 72(a)

• Art. 75 of PILA -  Albanian courts have jurisdiction to rule over divorce 
cases and consequences related to children and property, when:

(a) one of the spouses is or was an Albanian citizen at the time of 
marriage, or

(b) has the habitual residence in Albania at the time of divorce.

• Art. 76 of PILA - Albanian courts have jurisdiction in matters of parental 
responsibility if one of the parties has either Albanian nationality or has 
his habitual residence in Albania.

• This may clash with the Convention's Articles 5 –  the
Contracting State of the habitual residence of the child has 
jurisdiction on measures of protection for the child and his
property;
– Avoiding conflicting jurisdiction

– Better placed court to assess the best interest of the child

• Additional jurisdictional provisions: refugee children (Art. 6),
transfer of jurisdiction to a more appropriate forum (Art. 8),
request to transfer the jurisdiction (Art. 9), prorogation of
jurisdiction in favor of the divorce court (Art. 10), provisional
measures (art. 12) and lis pendens (Art. 13).
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Jurisdiction rules

Albanian PIL Act:

(four different situations)

HCCH Child Protection Convention 1996

In context of divorce proceedings: 

- Art. 75.1: Albanian nationality of one spouse in the time of marriage/HR of one 

spouse at the time of divorce

- Art. 75.3: also covers the consequences of divorce on parental responsibility.

Art. 5: HR of the child

Art. 6: refugee/displaced child

Art. 7: wrongful removal/retention: the state of HR retains jurisdiction

Art. 8: transfer of jurisdiction: the court better placed to assess the best 

interest of the child

Art. 9: request for transfer of jurisdiction 

Art. 10: divorce court (prorogation of jurisdiction)

Reserve: exclusive jurisdiction to take measures for the protection of the 

property of the child that is situated in Albania (Art. 55.1 (a)

Not in context of divorce proceedings:

- Art. 76: HR/Albanian nationality of one of the parties.

Guardianship: 

- Art 79: HR/Albanian nationality of the child

Immovable property of the child, located in Albania:

Art. 72(a): exclusive jurisdiction

No specific transfer of jurisdiction rules are provided for matters of divorce and 

parental responsibility

General rule of Art. 37 CPrC – not clear and non-compatible with PIL Act

Lis Pendens

Albanian Civil Procedure Code Hague 1996 Cild Protection Convention

Discretion of the Albanian court (second seized) to 

stay the proceedings

Art. 38: general rule for all civil matters with foreign 

elements. Albanian court may stay the proceedings:

- the first court seized is a foreign court

- foreign court decision is possible to be recognised 

in Albania

- necessary for the better administration of justice

The stay of the proceedings is not mandatory for the 

court.

Model: Arts. 29 and 33 of Brussels I recast Regulation

Hague Convention on Parental Responsibility

Art. 13: When two CS have jurisdiction under 

Arts. 5-10: the first court seized

The second court seized must abstain from 

exercising its jurisdiction

The stay of the proceeding is mandatory for the 

second court seized.

I. The Albanian court as divorce court - Two Typical 
Situations

A. Albanian spouse living abroad files for divorce and child custody in
Albania.

B. Divorce already started in Albania but, one of the spouses files for divorce
in the state of his/her HR (parallel proceedings)

❖ Question: do Albanian courts have jurisdiction to rule on the divorce and
child custody claim if the child is Habitually Resident abroad?

❖ Courts separate division of property claims (decline jurisdiction for assets
allocated abroad), but almost never decline jurisdiction for child custody
claims even if the child has his HR abroad (until end of 2025);

❖ To determine jurisdiction Albanian courts have to navigate the PILA and the
Convention rules on jurisdiction and lis pendens.
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(1) First cases:  Supreme Court Decisions No. 94/2016 
and No. 81/2017

• Facts: Albanian couple living with their child in Italy. Husband 
files for divorce and child custody in Albania;

• Claim: Defendant requested the court to decalin jurisdiction 
because the Italian (HR of the child) court has jurisdiction, based 
on Art. 5 of HCCH 1996 Convention;

• Decision: Albanian courts kept jurisdiction based  on nationality 
of the plaintiff, under Art. 75 of PILA, ignoring the Convention. 

❖Albanian courts did not apply the Convention, even though the 
defendant requested its application. 

(2) Supreme Court Case No. 1148/2025

• Facts: Spouses are Albanian nationals living and working in Greece for 
several years. They have a minor child.

• Claim: The husband seeks divorce and child custody in the First Instance 
Court of Tirana. The wife with a counterclaim request the court’s 
authorization to travel outside Albania with the child, without the father’s 
consent. 

• First Instance Court accepted jurisdiction for custody claims, but declined 
jurisdiction concerning the request of the mother for the travel’s 
authorization based on Art. 1,3,5,7 of the Convention.

• Supreme Court: overruled the First Instance Court, stating that the divorce 
court should decide on all consequences of divorce and arguing that if the 
court has jurisdiction on the main claim, it has also jurisdiction on the 
counterclaim if the foreign element is the same. 

(3) Supreme Court Decision No. 2782/2023:
lis pendens? 

• Facts: Husband filed for divorce and child custody in Albania, while 
mother and child lived in USA and filed there for custody rights.

• The First Instance Court accepted jurisdiction for divorce, but 
declined jurisdiction for child custody rights, on the request of the 
defendant, basing its decision in Art. 8 of the HCCH Convention, 
arguing that the child habitual residence court was the court better 
placed to decide over parents’ custody rights. 

• Supreme Court, overruled the decision, stating that Albanian courts 
have jurisdiction, based on Art. 13 of the Convention as the first court 
seized, and Art. 8 of the Convention was not applicable in this case:
– when there are two interdependent claims, jurisdiction over the 

principal claim determines jurisdiction over the consequences of 
the dissolution of marriage. 

13
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❖ Both First Instance Court and the Supreme Court have wrongly 
applied Art. 8 and Art. 13 of the Convention:

• Art. 8 (wrongly applied)– provides that the court of the child’s HR,
can decide to transfer the jurisdiction to the divorce court, if the
later is better placed to assess the best interest of the child:
Albanian First Instance court was not the court of the HR of the
child; 

• Art. 13 (wrongly applied) applies in cases of lis pendens, if two 
Contracting States have jurisdiction under Arts. 5-10 of the
Convention: no lis pendens under the Convention, because 
Albanian Court does not have jurisdiction on child custody claims as
a divorce court (conditions of Art. 10 are not met);

• The courts should not have applied the 1996 Convention: USA has 
signed but not ratified it yet – USA not a Contracting Party.

(4) Supreme Court Decision No 00-2025-1210/2020

• Facts: An Albanian couple after the marriage, moved to Italy, where two children
were born from their union. The husband filed for divorce in Albania, and months
latter the wife filed a petition for “judicial separation of spouses” before the
Italian court. The defendant requested that the case be dismissed for lack of 
jurisdiction, arguing that the same matter was simultaneously being adjudicated 
by the Ordinary Court of Bolzano in Italy, where both spouses and their children 
currently reside.

• The First Instance Court: accepted jurisdiction as the first court seized under Art. 
38 of the ACPC and under HCCH Convention On Civil Procedure (As Italy and
Albania did not have reached yet an agreement, Albania has no obligation to avoid 
lis pendens).

• Supreme Court, upheld the decision under Art. 38 of ACPC and Art. 75 of PILA:
– Albanian court was the first seized court;
– when there are two interdependent claims, jurisdiction over the principal

claim determines jurisdiction over the consequences of divorce.

❖HCCH 1996 Convention was not applied, but instead a wrong
HCCH instrument was used by the court.

(5) Supreme Court Decision No. 00-2020-494/2020

• Facts: The parties married in Albania in 2008 and later moved to Italy,
where they live with their two young children. Their relationship
deteriorated, and they stopped living as husband and wife.

• Claim: The husband (plaintiff) filed for divorce and custody of the children
in Albania in January 2020. The wife responded by filing a claim in Italy in
June 2020, arguing that the Albanian court had no jurisdiction over the
children's custody.

• Ruling: The First Instance Court rejected the wife’s request and confirmed
jurisdiction based on only on national law (Art. 75 of PILA and Art. 38 of
ACPC), as the first seized court. The Supreme Court upheld this decision,
reasoning that the Hague 1996 Child Protection Convention applies only to 
provisional measures and does not exclude jurisdiction of other courts.

❖ This case demonstrates an incorrect interpretation of the Hague 1996 Child
Protection Convention, limiting its scope only to provisional measures.
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More recent case law of the Supreme Court (2023-2025) 

Different approaches:

❖According to one approach adopted by the Civil College: Albanian

courts do not have jurisdiction on divorce and child custody claims

relating to minor children who are not habitual residents in Albania

(Art. 5 of the Convention).

❖According to the other approach adopted by the Civil College: 

Albanian courts do have jurisdiction, where one of the spouses is an 

Albanian national, to rule both on the divorce and child custody 

claims, regardless of the child’s habitual residence, pursuant to Article 

10 of the Convention (wrongly applied).

❖First Instance Courts approach: Albanian courts have jurisdiction 

to rule on divorce claims, but must decline jurisdiction on matters of 

child custody if the child is habitually resident abroad (Art. 5).

❖ Which is the right solutions?

• Can the cases on divorce, parental responsibility and child maintenance be
separated?

•  Art. 75/3 PILA  provided for unity of the proceedings and Art. 5 of the Convention
provides for the habitual residence of the child on matters of parental responsibility;

• Art. 5 of the 1996 HCCH Convention – Albanian court must decline jurisdiction.

❖ Can Albanian courts still accept jurisdiction? – Albanian courts can exercise
jurisdiction on custody claims only under Arts. 8, 9, 10 of the Convention:

(1) Exercise jurisdiction under Art. 10 of the 1996 Convention, if Albanian court is the
divorce court, and the following criteria are cumulatively met:

• One of the child’s parents has his/her HR is Albania at the time the court is seized
and one of them have parental responsibility over the child;

• The jurisdiction of Albanian court has been accepted by both parties and is in the
child’s best interest.

➢Cases analyzed – Albanian court is not the divorce court in the meaning of Art.
10.

(2) Even if the criteria for the prorogation of jurisdiction under Art. 10 are not
met, Albanian courts can still exercise jurisdiction:

(a) Under Art. 8 of the 1996 Convention, if the Albanian court has been 
requested by the court of the HR of the child to exercise jurisdiction as better 
placed court to assess the better interest of the child.

(b) Under Art. 9 and Art. 8.2(c) of the 1996 Convention, if the Albanian court
have requested a transfer of jurisdiction from the court of the HR of the child and 
if: 

• Albania court is the better place court to assess the best interest of the child
(double assessment by both courts).

• The court of the HR of the child has accepted the request to transfer the
jurisdiction.

➢ Both situations: Communication only via central authorities.

➢ In most cases, Albania court will find it difficult to be the better placed 
court (lack of proximity with the child).
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Turning Point: Unifying Decision of the Supreme Court, No. 00-
2025-4900 (621)of 22 December 2025

• Facts: A wife brought proceedings before an Albanian court seeking divorce, child 
custody and maintenance (spouses and their children have been living in Greece for 
15 years)

• First District Court: The Elbasan District Court declined jurisdiction, both for 
divorce and child custody, pursuant to Art. 5 of the Hague Convention. The case 
was brought by the wife before the Supreme Court.  

• Supreme Court: In light of divergent judicial practice on this issue, the Supreme 
Court identified the need to unify the case law.

❖ Unifying decisions: binding and mandatory for lower courts.

Legal Question: Do Albanian courts have jurisdiction to hear proceedings for 
divorce when the court is asked also to decide on child custody claims, where the 
child’s habitual residence is not in Albania? 

• Legal basis: Art. 138 AFC (unity of the proceedings); Art. 5 of the Hague Convention; 
best interest of the child prevailing over the parents’ interest

• Supreme Court ruling: 

❖ Where the child’s habitual residence is outside Albania, the Albanian court must 

decline jurisdiction for both divorce and child custody claims (Art. 5 of the 

Convention). 

❖ However, if, after assessing the circumstances of the case, the Albanian court is 

satisfied that the child’s best interests can be properly assessed before it and both 

parents agree to the exercise of its jurisdiction, the Albanian court has jurisdiction 

over divorce and to determine the consequences of that dissolution in relation to the 

children (Art. 10 of the Convention).

II. Cross-Border child protection cases, not related 
to divorce proceedings

•  Albanian courts have increasingly applied correctly Art. 5 of the Convention 
- habitual residence of the child to decide over jurisdiction – ruling to 
decline the jurisdiction of Albanian courts in cases not related to divorce 
proceedings, when the child is not habitually resident in Albania. 

• In other cases, Albanian courts have applied the Convention more correctly:
– Guardianship after parent’s death
– Authorization to travel with a child abroad
– Removal of parental responsibility
– Visitation rights after divorce
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(1) Supreme Court Decision No.182/2024 – removal of parental 
responsibility – courts declined jurisdiction by applying Art. 5 of the 1996 
Convention – child was habitually resident in Italy;

(2) Supreme Court Decision No. 1524/2022 – removal of parental 
responsibility – courts declined jurisdiction by applying Art. 5 of the 1996 
Convention – child was habitually resident in Greece;

(3) Supreme Court Decision No. 1210/2025 - court authorization for the 
children to leave Albanian territory without the consent of the father:

– First Instance Court: declined jurisdiction, by applying Art. 5 of HCCH 1996 
Convention;

– Supreme Court: overturned the decision, by applying Art. 76 of APILA and Art. 13 of 
HCCH 1996 Convention – “As Albanian court decided on parental responsibility before 
the child moved to Italy, Albania retains priority jurisdiction to amend that ruling in 
the future”;

Problems in Practice

• First, in some cases the Convention is not used at all;
• Misused: In other cases, the court refers to the Convention, but it is 

not properly used. Reasons?
– lack of proper understanding;
– tendency to apply national law over the Convention,
– wrong translation of some legal notions of the Conventions, Ex. the 

term “habitual residence”, is wrongly translated, such as 
“permanent domicile of the child”, “habitual domicile of the child”; 
the term “refugee” is wrongly translated as “emigrant”. etc.

• Non-uniform application in cross-border divorce cases
• Used correctly in child protection measures claim, outside divorce 

proceedings.

Conclusions

• The HCCH 1996 Convention offers a modern approach, based on the 
best interest of the child principle, to cross-border parental 
responsibility;

• Albanian courts should interpret and apply it consistently, prioritizing 
the child's habitual residence and avoiding parallel proceedings;

• The court of the HR of the child is better placed to decide on issues of 
parental responsibility, due to its proximity with the child and therefore 
has a better understanding of the child welfare needs and his/her social 
and family environment. 
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Questions?
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