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INTEREST OF THE INTERNATIONAL ACADEMY OF FAMILY LAWYERS

The International Academy of Family Lawyers (IAFL) was formed in 1986 to
improve the practice of law and the administration of justice in the areas of
family law and divorce worldwide. It is an international non-profit association
that is legally incorporated in the United States of America. Currently, IAFL has
more than 1,080 Fellows from 76 countries, all of whom are recognized by the
courts and bar associations of their respective countries as experts and
experienced litigators in family law.

IAFL members have made presentations in Europe, North America, Australia
and Asia related to legal reforms. IAFL has sent representatives to major
international conferences, often as non-governmental experts (NGOs), and has
observer status for the Special Commissions on the Hague Convention on the
Civil Aspects of International Child Abduction (hereinafter referred to as the
Abduction Convention), to all of which it has sent representatives to. In addition,
IAFL members have written extensively and lectured extensively on the
Abduction Convention and other related topics, such as cross-border relocation
of children.

The IAFL website (www.iafl.com) contains, among other things, a list of its
partners.

IAFL has filed amicus curiae briefs with the U.S. Supreme Court in the cases of
Cahue v. Martinez, 137 S. Ct. 1329 (2016); Lozano v. Monfoya, 134 S. Ct. 1224
(2014) and Monasky v. Taglieri, No. 18-935 (2019). And has also done so before
the Supreme Court of the United Kingdom in the cases In the Matter of AR,
(Children) (Scotland) UKSC 2015/0048; In the Matter of NY, (A Child) UKSC
2019/0145, and before the Court of Cassation of France, in Bowie v. Gaslain
(No. T 15-26.664). Other amicus curiae filings have also been made to lower
courts in various other jurisdictions.
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IAFL members, who are experienced attorneys practicing in countries around
the world, have summarized the relevant law in their jurisdiction for the
purposes of this filing as an Amicus. Counsel for the amicus certify that no
counsel for a party authored any part of this brief and no person or entity other
than counsel for the amicus have made a monetary contribution to the
preparation or submission of this brief.

The Issue raised on appeal:

Article 13b of the Hague Convention: Civil Aspects of International Child
Abduction: Interpretation and Implementation.

The stated purpose of the Hague Convention is to promptly return a minor child
who was wrongfully removed to or retained in a country that is not his or her
habitual residence. The proceeding is to determine the court of jurisdiction to
make a custody determination and not to conduct a hearing which determines
custody. Thus, the issue of the child's best interest is not before the court in a
Hague Convention proceeding but rather it is meant to determine in which
jurisdiction will the best interests of the child be determined.

The rule concerning the prompt return of an abducted minor is subject to three
exceptions detailed in Articles 12 and 13, with the Article 13b exception being
the focus of this brief. The official reporter of the Hague Abduction Convention,
Prof. Elise Perez-Vera, addresses the exception to return in paragraph 34 of
her official report. "... it would seem necessary to underline the fact that the
three types of exception to the rule concerning the return of the child must be
applied only so far as they go and no further. This implies above all that they
are to be interpreted in a restrictive fashion if the Convention is not to become
a dead letter." ".... this principle requires that .... the authorities of each State
acknowledge that the authorities of one of them — those of the child's habitual
residence — are in principle best placed to decide upon questions of custody
and access. As a result, a systematic invocation of the said exceptions,
substituting the forum chosen by the abductor for that of the child's residence,
would lead to the collapse of the whole structure of the Convention by depriving
it of the spirit of mutual confidence which is its inspiration." Actes et documents
de la Quatorzieme session, Tome lll, 6-25 October, 1980, Hague Permanent
Bureau of the Hague Conference on private international law, 1982.

The Guide to Good Practice regarding Article 13b of the Abduction Convention,
published by the Permanent Bureau of the Hague Conference on Private
International Law in 2020 defined grave risk as follows:

"c. Level of "grave risk” The term "grave" qualifies the risk and not the harm to
the child. It indicates that the risk must be real and reach such a level of
seriousness to be characterized as "grave". As for the level of harm, it must
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amount to an “intolerable situation”, that is, a situation that an individual child
should not be expected to tolerate. The relative level of risk necessary to
constitute a grave risk may vary, however, depending on the nature and
seriousness of the potential harm to the child."

The parties to the Hague Abduction Convention have applied a narrow
interpretation of the defenses in order to maintain a uniform approach to
implementing the Abduction Convention. Unlike treaties between states, the
Abduction Convention relies on the courts of each party for its implementation.
It is thus extremely important for the courts of the various states to adopt a
uniform approach, less the Convention become a hodgepodge of different
interpretations whose results will vary from country to country. Without accepted
principles of implementation, the Convention will cease to be a uniform basis
for the prompt return of abducted minors and eventually become a dead letter.

This amicus brief is intended to present to the court an overview of the
interpretation and implementation of the Abduction Convention in various
jurisdictions.

Israel

The Civil Procedure Rules which apply to the implementation of the Abduction
Convention require a specifically higher standard of proof for claims under
Article 13b. The standard of a "preponderance of evidence" which is required
to prove other claims under the Abduction Convention is insufficient to prove an
Article 13b claim. Similar to other jurisdictions in this regard, (such as the United
States) a claim under Article 13b requires " clear and convincing evidence".
(Rule number 108(b), Family Court Rules of Procedure, 5781- 2020). This is a
reflection of the concern of the Israeli Legislator that the stated goal of the
Abduction Convention can be undermined by a loose interpretation of Article
13b claims, which would turn an abduction proceeding into a custody
determination.

Furthermore, the Rules of Procedure require that the court of first instance issue
its judgment no later than six weeks from the date of filing the petition. (Family
Court Rules of Procedure, Rule 110(a). Appeals must be filed within seven days
of the judgment and the appellate court judgment must be issued within 30 days
of the filing of the appeal (Rule 111(a). Limiting the length of the procedure also
limits the extent to which a court can conduct investigations or hear evidence
on matters not essential to determining which state has jurisdiction to deliberate
on custody matters.

The following are representative of the way in which Israeli courts apply
the Article 13b defense:
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FC (Family Jerusalem) 66292-12-25 A.C. v. M.K. (04.03.2026)

This decision, which is one of the most recent, explicitly clarifies that the best

interests of the child in the Hague Convention are "special and narrow" and
focuses on preventing serious harm from the return itself, in contrast to its broad

meaning in regular custody proceedings. The court ruled as follows:

"With regard to the exception set forth in Article 13(b) of the Convention,
according to which 'there is a serious concern that the child's return will
expose him to physical or psychological harm or otherwise place the
child in an intolerable situation' — it was determined that it should be
interpreted, like the other exceptions to the Convention, narrowly and

precisely, in order not to empty the Convention of its content.”

The starting point is that the very act of abduction, whatever it may be, entails
serious damage to the abducted minor who is removed from one of his custodial
parents, and that the child's movement from parent to parent, in the course of
the commission of an act of wrongdoing, is likely to cause damage and
profound harm to the minor. Therefore, it was clarified that such damages,
which are understood by their very nature and intrinsic to the act of abduction
itself, do not fall within the scope of the exception of the serious actual damage
in section 13(b) of the Convention. In order to prove this exception, 'something
additional' is required — which creates a special impediment to the minor's
return to the country of origin, in order to protect his mental well-being despite
the basic purpose of the Convention. See: Civil Appeal (Central District) 56394-
10-25 A K v. KM. (November 13, 2025) (hereinafter: "The A.K. case.").

In this regard, the words of the Honorable Judge Procaccia in Leave to Family
Appeal 1855/08 Georis v. Bifon (April 8, 2008) (hereinafter — "LFA 1855/08"),

on pages 24-25 of the judgment according to which:

"... Such circumstances, which deal with inherent psychological damage
to the child, which stems from the act of abduction and the prolonged

separation from the custodial parent, including the natural difficulty of
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separation from the abducting parent and the new adaptation
environment, do not satisfy, in and of themselves, the exceptional and
special condition of a grave fear of "psychological damage" in the sense
of the exception to the Convention. If this were the case, most of the
abductions would fall within the scope of the exception and justify the
non-return of an abducted minor. In order to fall within the scope of the
aforementioned exception, "something extra" is usually required,
indicating an exceptional difficulty, unique to a particular minor, which
creates a special impediment to his return to the country of origin in order
to protect his mental well-being. It is also important to emphasize in the
context of the requirement for the narrow and strict application of this
exception, that difficulties that a child experiences in the process of his
return due to his separation from the abducting parent, and in light of his
tearing from the new environment to which he has adapted in the country
of return, may serve as an immediate reason for conducting renewed
custody proceedings in the country of origin, in the framework of which
the best interests of the child in its broad sense will be examined in a
reassessment. Returning an abducted child to the country of origin does
not mean abandoning him on his own; this means that it is returned to a
custodial parent who received custody of the child by court orders in light
of his considerations of interest. It also means that the court system in
the country of origin is also prepared to reconsider the best interests of
the child in renewed custody proceedings, in which all aspects of the

child's needs will be examined and examined in an up-to-date manner."

Subsequently, it was determined that "the required damage must be clear,

unequivocal, and accompanied by conclusive evidence. The severity relates to

the risk itself and not to the likelihood of its existence." See: A.K.

The burden imposed on the person claiming an exception under section 13(b)

is very heavy and beyond a reasonable doubt. See: LFA 2529/20 Anonymous

v. Anonymous (April 16, 2020); so that the person claiming the applicability of

an exception must point to serious damage based on clear and conclusive
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evidence. See: C.A. (Beer Sheva District) 104/08 Anonymous v. Anonymous

(February 20, 2008); LA 1855/08 supra.

In addition, the case law clarifies that the exception does not deal with the
"best interest of the child" in the usual and broad sense, as it is examined in
custody proceedings, since such a broad interpretation would have emptied the
Convention of its content. The term "child's best interest" in the context of this
exception expresses "a special and narrow best interest of the child", which
focuses on "preventing the child's harm" — that is, preventing serious harm to
the minor as a result of his return to his usual place of residence. See: A.K.; CA
4391/96 Roe v. Roe, Isr Sup Ct 50 (5) 338 (1997) hereinafter: "the Roe case");
DNA 10136/09 Anonymous v. Anonymous (December 21, 2009), paragraph 7
of the judgment; LA 2808/15 Anonymous v. Anonymous (May 20, 2015),

paragraph 3 of the judgment.

The emphasis is on the danger that the child will face if he is returned to the
place from which he was abducted — the damage required for the purpose of
applying this exception is interpreted as damage that will be caused to the minor
by the very fact of his return to the country from which he was removed, and
not as a result of his separation from the abducting parent or his return to the
custody of the other parent; as determined in this regard in DNA 7259/13

Anonymous v. Anonymous (November 13, 2013):

“... The exception to the Convention applies when there is a risk to the
children's well-being, which stems from the very fact of their return to the
country and not from the very fact that they are returned to the custody

of the parent."

See in this regard APA (Haifa District) 4378-12-20 A.B. v. G.D . (December 30,
2020):

"The vast majority of the appellant's claims regarding the danger to
minors are not relevant to the actual return to M., the country where the

minors were born and where they lived until their transfer to Israel in May
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