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Legal Custody

o Definition: The right and responsibility to make major decisions about the
child’s life — such as education, health care, religion, and general
welfare.

o Forms:
= Sole Legal Custody: One parent has the exclusive right to make
these decisions.

= Joint Legal Custody: Both parents share decision-making authority,
even if the child lives primarily with one parent.
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Physical Custody

o Definition: Refers to where the child actually lives and who
provides daily care.

o Forms:

= Sole Physical Custody: The child lives primarily with
one parent; the other usually has visitation rights.

= Joint Physical Custody: The child spends substantial
time with each parent, even if not exactly 50/50.

CMEA
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HONG-KONG

Q TERMINOLOGY

* Custody - having parental responsibilities

* Gives a parent a say in the important decisions in their children’s
lives, for example, change of name, education, extracurricular
activities, religious upbringing, permanent relocation and medical
needs.

* Canbejointor sole

"You want to speak to the head of the household?
There is no head of the household. My parents
are into shared decision making."
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SCOPE OF PARENTAL AUTHORITY

* The difference between « joint » and « sole » custody is academic

* # Unilateral say over the children

* Non-custodial parent:
o Has right to be consulted
o Can give advice and to have that advice considered
o Can challenge any decision of the custodial parent

"I got custody of the kids."

CMEA

e Mulon & Associée

THE EXCERCICE OF PARENTAL AUTHORITY

» Often, most parents are concerned about the daily care arrangements
o Care and control
o Access

* More modern approach:
o To agree the practical arrangements of Daisy and Sam’s daily care

o Use neutral terms like parenting plan or say “Daisy and Sam will
spend time between Felix and Madeleine as follows:-.....”

“SINCE THEY DIVORCED I'M LIVING WITH MY MOM,
BUT EVERY OTHER WEEKEND MY DAD IS ENTITLED
TO TAKE ME FOR A WALK."

CMSA
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Can a child’s voice be heard? If so, how are they
heard in the decision-making process where there is
a dispute over the children’s arrangements?
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HEARING OF CHILD

o All U.S. courts decide custody and visitation based on the “best
interests of the child.” Part of that assessment can include the child’s

preferences, particularly if the child is mature enough to express a
reasoned view.

o The child’s wishes are one factor among many, courts also consider
safety, stability, parental cooperation, history of abuse, etc.

o There’s no automatic right for the child to choose, but their

perspective carries more weight as they grow older (often around age
12 or older, depending on the jurisdiction).

CMEA
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HEARING OF CHILD

= Sometimes called a “Lincoln hearing” (from Lincoln v. Lincoln, N.Y. 1969).

= The judge speaks privately with the child in chambers, often with a court reporter but
without the parents present. Sometimes the child’s attorney might be present.

* The goalis to reduce pressure on the child while still informing the court.
= Used in many states for older children who can articulate their wishes

o G . . G A f Child (AFC

= The court can appoint a guardian ad litem (GAL) or attorney for the child to represent the
child’s interests.

= The GAL investigates, interviews the child and others, and reports to the court.

= In some states, especially where there are allegations of abuse or high conflict, a child’s
attorney (different from a GAL) advocates for what the child wants, not just what is
“best.” In New York, they use an AFC whose job is to advocate for their client like a
parent’s attorney and cannot substitute their own judgment unless the child is too young
to articulate their views.

32
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HEARING OF CHILD

o
= Forensic psychologists or social workers may interview the child as
part of a custody evaluation or Family Court Services assessment.
= Their professional report to the judge summarizes the child’s
expressed views and their developmental and emotional context.
o Iestimony (Rare)

= Direct testimony by a child in open court is uncommon and
discouraged because it can be traumatic.

CMEA
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HEARING OF CHILD

o Generally, in-camera interviews or forensic -
experts are used to provide the court with L
information about the child’s views. Less

often, a GAL can be appointed to assist the

court with ascertaining the child’s views.
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HEARING OF CHILD

* Becent Developments:

o The Uniform Law Commission in the U.S. has developed a model statute
titled the Uniform Judicial Interview of Children Act (sometimes called the
“Judicial Interview of Children Act”) for enactment by states finalized on
September 22, 2025. The act seeks to create a uniform procedural
framework for when and how a judge or judicial officer may interview a child
in a family law (custody/visitation) context.

o A “judicial interview” is defined as a conversation, not in open court,
between a child and a judicial officer for the purpose of eliciting the child’s
views, not the same as sworn testimony. The act applies to family-law
proceedings (custody, parenting time, etc.) where other laws authorizes a
judicial officer to interview the child. It specifically excludes proceedings
under child welfare / abuse/neglect statutes.

CMEA
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HEARING OF CHILD

The judicial officer has discretion whether to conduct an interview, but must

consider factors such as:
o the child’s willingness or expressed desire to communicate;

[e)
[e)

the child’s age, maturity, and capacity to formulate and communicate views;

potential benefit vs. potential harm (embarrassment, retaliation, breach of
relationship) to the child;

whether other processes (e.g., evaluation, testimony) might better serve the
purpose.

If the child has expressed a desire to be interviewed (or to not be interviewed),

the Act provides a presumption (in favor or against) unless overridden by the
factors.

36
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HEARING OF CHILD

* Procedure and record keeping

o The Act prescribes that a judicial officer must give reasonable notice of the
interview, permit certain participants (child’s attorney or GAL, interpreter) but
not necessarily the parents’ attorneys

o The record of the interview must be made (or at least a summary) and decisions
made about access (whether parties can access the transcript or summary) and
record sealing/privacy

o The judicial officer must explain to the child (in age-appropriate language) that:
= The child is not required to answer questions;

= Their views will be considered but the judicial officer is the decision-
maker.

CMEA
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HEARING OF CHILD

*  Weight given to child’s views

o The Act includes a section indicating the judicial officer must determine what
weight to give the child’s communicated views, considering factors like maturity,
possible undue influence, and the context of the interview.

o Importantly: the child’s interview is not intended to replace the evidentiary
hearing or fact-finding process. It should not be used in lieu of adjudicating
contested factualissues.
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HEARING OF CHILD

Why this matter?

o Many states allow or practice judicial interviews of children (in-camera, or
otherwise) in custody/visitation cases, but there has been little uniform statutory
guidance. The lack of consistent procedures creates variability in how children’s
views are elicited and how due-process concerns are addressed.

o In international child-abduction (Hague Convention on the Civil Aspects of
International Child Abduction) cases, the child’s views (if of sufficient age and
maturity) can influence the return decision. The ULC act explicitly contemplates
application in Hague context.

o The act strikes a balance between giving children a voice and maintaining robust
procedural protections (parents’ due process rights, proper record-keeping, avoiding
child testimony issues, avoiding interview used as fact-finding).

CMEA
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FRANCE

LEGAL FRAME OF THE JUDICIAL HEARING OF THE CHILD

* The Brussels Il Ter Regulation requires courts to allow any child capable of
discernment to meaningfully participate in proceedings and express their views

* Article 388-1 of the Civil Code provides that a minor may be heard by the judge in

3
.

all proceedings concerning them. g

* The interpretation of this article is broad : the notion of “proceedings” includes all
types of procedures, including amicable or out-of-court procedures, for example, g
divorce by mutual consent with the child-related form. %

¢

* Article 338-1 of the Civil Procedure Code provides that a minor capable of
discernment shall be informed by the holder(s) of parental authority, the guardian,
or, where applicable, by the person or service to whom they have been entrusted,
of their right to be heard and to be assisted by a lawyer in all proceedings
concerning them.

CMEA
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FRANCE

JUDICIAL HEARING BEFORE THE JUVENILE COURT JUDGE

* Preparatory phase:
o Thejuvenile court judge is obliged to hear any minor capable of discernment in the
context of educational assistance proceedings, even if the minor does not request

it

o The child may be assisted by a lawyer if capable of discernment, but this is not
mandatory

* Decision phase:

o Although the hearing of the minor is formally provided for in Article 1189 of the
Code of Civil Procedure, it remains at the judge’s discretion

42
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FRANCE

PROCEDURE OF THE CHILD HEARING

* The child may be heard alone, in the presence of a person of their choice, or assisted by a
lawyer. The child has the right to a lawyer chosen by themselves or their parents (Art. 338-1 and
338-6 of the Code of Civil Procedure). If no lawyer is chosen, one is appointed by the Bar
President.

y

« After the hearing, a report is drafted. After being read to the child, the report is added to the
case file and is accessible to the parties’ lawyers. ‘

* The hearing report must be communicated to the parties, and this communication must be
either mentioned in the judgment or documented in the procedural record (Cass. Tre civ., 12
July 2023, No. 21-19.362).

FRANCE

NON-JUDICIAL HEARING

* The hearing of the child takes place outside of any judicial proceedings in the following @ ==
cases: \
C

o Within the framework of family mediations.

o Indivorce proceedings by mutual consent through lawyers’ agreement (divorce without
ajudge).

o At the parents’ voluntary request to have their child heard before any referral to the
judge.

44

What is HOT in Parenting Matters Page 48 of 74
in Cross-Border Disputes?



FRANCE

NON-JUDICIAL HEARING

* Role of child interviewers:

o The child interviewer is appointed to conduct a hearing according to a structured
process in which the child expresses themselves, enabling them to participate in
any decision that concerns them, particularly in the context of establishing or
restoring relationships, prevention, conflict resolution, or obtaining consent.

o The child interviewer informs the child, listens to their opinions, feelings, and
needs regarding the situation, and reports them orally—if possible in the child’s
presence—to those who must make the decisions.
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