The Audrey Ducroux
Lecture — International
Academy of Family Lawyers




The Beginning or the End?

e Rachael Kelsey
Thanks! ¢ Annie Dunster

* Courtney Hamm
e Michele Williams

Thanks!




Where it all Began. ..

e Highly regarded
Fellow of the IAFL

President of the
IAFL’s European

Chapter: 1994 — 1996

Skilled professional in
international Family
Law, inclusive
personality, almost
the 15t female
president of the IAFL




Ducroux’s Presumptive Pride

Proud of:
* The continued growth of the IAFL

e IAFL’s unquestionable ability to be
dynamic and capable of providing fool-
proof, quality resources in the area of
Family Law.




My Perspective of the IAFL ...

e The IAFL has an enviable reputation of
being a leading organization that
“connects colleagues, cultivates
knowledge and creates solutions”.

* You continue to unite the best family
lawyers from across the world to discuss
matters that ultimately affect the core of

society in each and every jurisdiction: THE
FAMILY

* Tremendous privilege.




The Nucleus
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IAFL’s Relevance

Immensely important

There will always be —

High net worth individuals who need pre-nuptial
agreements;

Irretrievable breakdown of marriages/civil unions
— post-nuptial agreements & child custody-related
matters, international child abduction cases etc.

Added cross-border elements in light of
globalization, migration and international living
& working arrangements.




WHO IS JAMAICA’S CHILDREN’S
ADVOCATE & NATIONAL
RAPPORTEUR ON TRAFFICKING IN
PERSONS?




Establishment of the OCA

The Children’s Advocate is a Commission of Parliament
15t established in February 2006

Mandate: to enforce & protect the rights of children and to
promote their best interests {Ombudsman-like role}

Reviews laws, policies & practices and services provided by
relevant (government) authorities

Gives advice to Parliament, any Minister of Government, or
relevant authority on matters that impact upon children

Investigates reports against relevant authorities alleged to
have breached a child’s rights or adversely affected his/her
best interests.




Snapshot of the CA’s Role. ..

Children’s Advocate = independent monitoring authority +
investigator + legal advocate + child rights promoter +
Government adviser on all matters related to children.

The Advocate is a Commission of Parliament & is mandated by

statute to protect and enforce the rights and best Interests of
children.

Provision of legal representation for children [Court, tribunals,
criminal investigations, civil proceedings, inter alia] to secure
redress.

Whether those in conflict with the law or those who are
victims/witnesses in criminal proceedings

In civil matters
Non-court and non-adversarial proceedings




The OCA & the Courts...

* The Court is required to contact the Children’s Advocate
where a child is deemed to be in need of legal
representation [Section 4: CCPA]

The Children’s Advocate is empowered to initiate
proceedings (other than criminal) before any court or
tribunal involving law or practice concerning the rights or
best interests of children; to intervene in any such

proceedings; or to act as amicus curige. [First Schedule:
CCPA]
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Issue guidance on
best practice in
relation to any
matter concerning
the rights or best
interests of children

The CJGs establish
standards that guide
judges, prosecutors,
the police & other
stakeholders in the
justice system to
adopt child
appropriate
strategies based on
their rights & best
interests.




Judicial Authority of the CA ...

* The Children’s Advocate is also classified by statute as a
Judge of the Supreme Court and for special statutory
hearings considering allegations of breach of a child’s
rights and/or best interests, has the authority to exercise
similar powers as it relates to the summoning of witnesses
for examination upon oath, issuing subpoenas for the
production of documents and arriving at findings having
weighed the evidence provided at such a hearing.
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Cabinet Decision No.
3/15 (19.01.2015

The National
Rapporteur was

%p}k))ointed by the
a

et on
10.03.2015[1%tin LAC

Region]
Office became
operational in April

ONRTIP. 2016

OFFICE OF THE NATIONAL RAPPORTEUR
ON TRAFFICKING IN PERSONS




MANDATE & DUTIES

JTo create a more objective reporting system on the
issue of Trafficking in Persons;

ITo conduct independent examinations/reviews of
reports of alleged instances of Human Trafficking
where the need arises;

JTo report on violations of the rights of victims, as well
as discrimination, threats or use of violence,
harassment, intimidation or reprisals directed at
persons exercising these rights;

_ITo provide annual & special reports on the situation of
Trafficking in Persons to the GOJ.
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THE HAGUE CONVENTION ON THE CIVIL
ASPECTS

OF INTERNATIONAL CHILD ABDUCTION
WITHIN THE CONTEXT OF THE CARIBBEAN




Where is the Car1bbean7 :

* Located in the Western Hemisphere

e South of North America, East of
Central America and just north of
South America.




The Caribbean as a Regio

e Best described as a group of semi-homogenous countries
that share a similar heritage and have in common some
economic and social realities because of historical and
political comparability.

e Not all of them are islands and (surprisingly) not all
surrounded by the Caribbean Sea

e Comprised of 32 countries — 16 independent with 5 of
these being a republic while 16 are overseas territories
owned by other countries (Britain — 6; The Netherlands -
4; France — 4; the United States of America - 2)

e Caribbean Community (CARICOM) Membership.
CARICOM is an intergovernmental organization that
bolsters collective representation between the Caribbean
and the rest of the world. Among its objectives is the
promotion of economic integration and other forms of
cooperation among its members and to coordinate
foreign policy. The CARICOM Secretariat is located in
Georgetown, Guyana.




Which Hague Convention?

e Of the 2 Hague Conventions on the Civil Aspects of
International Child Abduction, territories within the Region
have only become Contracting Parties to the 1980
Convention.

CARICOM has strongly encouraged membership
throughout the Region — seen as a useful vehicle to promote
cross-border cooperation & facilitate the swift return of a
child who has been wrongfully removed or retained, in

contentious cases. Also because of strong commitment in
the Region to the UNCRC.

Caribbean has historically been a ‘high-transit” area with
migration being a consistent feature. Emigration — huge
diaspora communities; Immigration — foreign consultants,
missionaries, professionals, academics etc.




Applicability of the 1980 Convention in
the Region

* Only 9 of the 32 countries within the Region have become
Contracting Parties:

The Bahamas

Barbados

Belize

Cuba

Dominican Republic — Member of the Hague Conference
Guyana

Jamaica

St. Kitts and Nevis

Trinidad and Tobago




Applicability of the Convention (Cont’d)

The 1980 Convention applies to five (5) other territories in
the Region by virtue of it being extended to them in their
capacity as territorial units, i.e. Caribbean territories that are
still owned by other countries that can make decisions of a
geo-political or administrative nature on behalf of the
territory that they own.

Four being United Kingdom territories:

e Anguilla

* Bermuda

¢ The Cayman Islands

* Montserrat

The fifth being a Dutch owned territory:

e The Caribbean Netherlands (Bonaire, Saba & Sint Eustatius)




OVERVIEW OF THE
CARIBBEAN SCORE
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The Up and the Down of It

* The 9 independent territories became Contracting
Parties by virtue of instruments of accession
which give rise to an acceptance procedure.

Consequently, the cross-border cooperation
among jurisdictions as the need becomes relevant,
varies according to the rate at which they receive
recognition/acceptance of their status as this is
required before they can engage with another
state under the Convention.

* [Mention practical manifestations of this]




CONTRACTING # OF COUNTRIES # OF COUNTRIES IT |HOW MANY ARE
PARTY ACCEPTED BY HAS RECOGNIZED CARIBBEAN?

The Bahamas (1994) 78 4 (accepted by); 3
(recognized by it)

Barbados (2019) 8
Belize (1989*%) 55 2;2
Cuba (2018) 13 [2019 - 2021]

Dominican Republic 58
(2004)

Guyana (2019)** 10
Jamaica (2017) 22

St. Kitts & Nevis (1994)

Trinidad & Tobago
(2000)




Non-sovereign Overseas Territories

By way of extension, the 1980 Convention became applicable to 5 of these
territories.

The Cayman Islands in 1998, followed by Bermuda and Montserrat in 1999
& Anguilla in 2007. Since the UK ratified the Convention, it means that like
the UK, none of these four (4) territories needs to seek the recognition and
acceptance from other Contracting Parties before being eligible to solicit
and obtain assistance under the Convention. UK’s status as a Contracting
Party became effective in 1986.

Not wholly subsumed within the UK’s systems and processes. Consider,
for instance, that Anguilla, Bermuda and The Cayman Islands each have
their own designated Central Authority for the purposes of the 1980 Child
Abduction Convention located in country and both Bermuda and The
Cayman Islands have appointed Hague Network Judges who are senior
members of the Judiciary in their respective territories.

Caribbean Netherlands - applicability extended to them in 2011 by virtue
of their being dependents of The Netherlands. As in the case of the British
dependents referenced above, since The Netherlands is a Member of the
HCCH and has ratified the Convention, there is no need to obtain
recognition prior to engaging with Contracting Parties under the
Convention.




Caribbean Non-Contracting Parties

Largely adopt a posture of cooperation in relation to child
abduction cases.

Suriname, being an independent country and a former Dutch
colony, 1\Frovides a good example as it has appointed two (2)
Hague Network Judges, both of whom sit on Suriname’s Court of
Justice.

The Turks and Caicos Islands (TCI) remain a territory of the UK,
but the UK has not declared the extension of the applicability of
the Convention to the TCI. Despite this, the TCI has appointed a
Hague Network Judge.

Reminiscent of a stance taken by Jamaica in 2007, long before it
was a Contracting Party to the Convention. The case of Michele
Ann Strong-Forrester v. Kevin Leighton Forrester (2007).
Mangatal, J]. made explicit reference to the 1980 Child Abduction
Convention, conducted a thorough review of its Articles and
analysed case law relevant to the civil abduction of children.




Key Observations

* Low intra-Caribbean acceptance and recognition of
accession. Will affect the efficiency of cooperation within
the Region. Ironic — more able to tacilitate external requests.

The 1980 Convention is still generally regarded as ‘new’
throughout the Region and as such is under-utilized by
counsel/citizens.

Strong adherence to traditional best interest principles
which typically require the Court to fully enquire into the
individual needs of the child, his/her circumstances and
various substantive matters before making a determination.
This has operated negatively to the implementation of the
Convention — time limit & also procedural approach for
court of habitual residence to determine the substantive
issues.




Key Observations
(Cont’d)

An absence of wide-spread and in-depth knowledge (and use) of the 1980 Child
Abduction Convention. This often results in the left-behind parent taking no
active steps to seek intervention or when they do, reporting the matter to either
law enforcement or immigration authorities rather than bringing the matter to
the attention of the Central Authority.

A general lack of awareness of this area of law, coupled with uncertainty about
which countries their state is eligible to engage with, hinders high usage of the
Convention.

Lawyers and left-behind parents have demonstrated a lack of sufficient
understanding of the primary remedf/ that the Convention seeks to secure, viz.
the swift and effective return of children to their habitual place of residence.

This misunderstanding sometimes results in legal arguments being advanced in
the application before the court to support the determination of the substantive
issue of who should be vested with custody of the child.




Key Observations
(Cont’d)

Inordinate delays which are a systemic feature of court and
judicial processes prejudice the determination of an application
within the six week timeline stipulated by the Convention. For
example, though the Hague Network Judge may be aware of the
importance of timelines, others within the system may not be so
acquainted; this impacts on suitable ancillary arrangements which
are required to ensure that these applications are given priority in
the court’s calendar.

Resistance by some Central Authorities (CA) to entertain an
application where the taken child is in their jurisdiction and has
dual citizenship, one of them being citizenship in the country the
child has been taken to. Arguments about the constitutionality of
the application have been raised, even though, prima facie, the child
was taken from his country of habitual residence and the
assistance is not provided in a timely manner, if at all. Another
example of CA resistance was the misinterpretation that since the
taking person was an aunt, and not a parent the Convention
would not apply.




Key Observations
(Cont’d)

Despite having acceded to the Convention, many
of the territories have not established local
frameworks to support its implementation.
Additionally, the pace of applying to be
recognized and accepted as a Contracting Party
does not seem to be as assiduous as it should be
in order to expand the efficacy and use of the
Convention.

Many would-be applicants find the cost to pursue
the matters prohibitive, even with state assisted
legal representation.




A Few Recommendations

Capacity Building Efforts -

* Judicial trainin% & seminars for attorneys-at-law and other justice
sector personnel as awareness raising strategies.

* Deliberate opportunities for Central Authorities to be exposed to
best practices from more seasoned Contracting Parties

Strategic steps to reduce delay with the processing of return
applications

* The development of internal guidelines for the CA which draw
upon the experience of others

Guidelines may address the provision of interpretation services in
the event of a language barrier and providing an applicant with
support to obtain legal aid quickly or to be connected with an
appropriately experienced lawyer in this area of law.




Recommendations
(Cont’d)

Improved Work Process Flows in the Courts

® Procedural reforms and proactive case
management practices which allow for
decisions to be taken within Article 11’s
timeline requirement of six weeks.

 The concentration of jurisdiction in child
abduction cases and the reliance of Judges
on existing models of good practice may
prove beneficial to developing a consistent
approach by Courts across the Region.




Concluding Thought

 “The world is a global village leading to
more and more inter-continental families
and relationships”
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